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In the Court of Appeals of the District of Columbia 


No. 2096. 

Indian Protective Association, Appellant, 

vs. 

Hugh H. Gordon et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 28000. 

Indian Protective Association, Complainant, 

vs. 

Charles H. Treat, Treasurer of the United States; Hugh H 
Gordon, Benjamin Miller, Administrator of the Estate of Levi 
Maish, Deceased, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill. 

Filed August 24, 1908. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28000. 

Indian Protective Association, Complainant, 

vs. 

Charles H. Treat, Treasurer of the United States; Hugh H. 
Gordon, Benjamin Miller, Administrator of the Estate of Levi 
Maish, Deceased, Respondents. 

To the Honorable Supreme Court of the District of Columbia: 

The bill of complaint of the Indian Protective Association respect¬ 
fully shows unto the Court as follows : 

1. That it is a corporation duly incorporated under the laws of 

1—2096a 
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,he D “ cl of 

bia, and is fcued herein a* .treasurer of the United States That thp 
respondent Hugh H. Gordon is of lawful age, a cTtizen of thefeiS 
b ates and a resident of the State of Geor^a, and is sued herein in 

hLT ii"?' T d 08 surv,v,n * P nr,ner of Levi Maish, deceased, and 
^ I 1 Gordon, co-partners practicing law under the firm name 
and style of .Maish and Gordon. That Benjamin Miller is of lawful 
age a citizen of the United States and a resident of the Uistncd of 

Columbia and is sued herein as the administrator of the Estate of 
Levi Maish, deceased. 01 

occu P>' in 1 * the Colville Indian Reservation 
n the State of \t ashingtou, and commonly known as the Colville 

M.'f'vu’ '" cludl ; , K tlle Sil " I’uel Indians, the Columbia Indians, 
the -\ez I erces Indians, the Okanagan Indians, the Lake Indians 
and the Colville Indians, on the ninth (9th) dav of Mav 1891 were 
possessed of, and occupied, the north half of the said'Reservation 
and on that day entered into an agreement with the United States 
Government, by winch they ceded, surrendered and relinquished to 
the United States the north half of their said Reservation, in con- 
'. elation, among other things, of the promise bv the Commis¬ 
sioners of the l nited States duly appointed, that the United States 
would P«y them therefor, the sum of Fifteen Hundred Thousand 
o ars, ($ .09 ,000). Hint the l nited States, on its part, accepted 
said cession and surrender by the said Indians, and took and opened 
up to white settlement said north half of the said Colville Reserva¬ 
tion, hut failed and refused to comply with the promise of its Com¬ 
missioners 111 respect to the payment of the said sum of Fifteen 

•2 r fi d J h /T.T\ d , 1)oll « r % (*1,500,000), and was, on the 

twenty-fifth (2oth) day of July, 1894, so failing and refus- 

thereof U1K t0 to * le s!l * d ^ nd * ans the said sum or any part 

4. That on the twelfth (12th) day of May, 1894, the said Indians 
mentioned in paragraph 3, residing on the said Colville Reservation 
entered into a contract in writing with Levi Maish and Hugh II 
Gordon, then engaged in the practice of law in the Citv of Washing¬ 
ton, District of Columbia, under the firm name of Maisl. and GoV- 
don whereby said Indians employed the said Maish and Gordon 
as their counsel and attorneys for the prosecution and collection of 
the said claim, and whereby the said Maish and Gordon undertook 
and agreed to represent the said Indians in the prosecution of said 
claim and the collection from the United States of the amount due 
thereunder. That the contract so made and entered into, among 
other things, provided that, there should be paid unto the said Maish 
and Gordon for their services, rendered, and to be rendered, in and 
about the prosecution of said claim and collection of the said sum 
of Fifteen Hundred Thousand dollars ($1,500,000), a sum equal 
to fifteen per cent. (15%) of any money that might be collected for 
said Indians on said claim. That said contract further provided 
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that the fee therein provided for should be payable separately unto 
the said Maish and Gordon, out of any appropriation made by the 
Congress of the United States in settlement of said claim in advance 

the said Indians of the part of such appropriation 
due them in the premises, and without waiting the distribution to 
the Indians of their part, of the said fund. That the said contract 
by its terms was to continue in force for and during the term of 
ten (10) years from the da to of its final execution and approval bv 
the Commissioner of Indian Affairs and the Secretary of the In¬ 
terior. That the said contract was on the seventeenth (17th) day 
of July, 1894, approved by the Commissioner of Indian Affairs, and 
on the twenty-fifth (25th) day of July, 1894, by the Secretary of 
tlie Interior, said approvals in both eases being subject to this modi¬ 
fication in tlie term of the said contract : namely, that the compensa¬ 
tion for the services of attorneys thereunder should be reduced from 
fifteen per cent. (15%) to ten per cent. (10%) of the amount re¬ 
covered for the Indians. That said contract was accepted by the 
said Maish and Gordon as so modified on the twentieth (20th) day 

January, 1899. A copy of said contract is hereto attached marked 
Exhibit A and prayed to be taken and read as a part of this bill. 

5. That on or about the twenty-sixth (20th) day of February, 
1899, the said Levi Maish departed this life, leaving'the said Hugh 
II. Gordon the surviving partner of the firm of Maish and Gordon, 
and that, on the seventeenth (17th) day of March, 1899, the re¬ 
spondent Benjamin Miller, was duly appointed by the Supreme 
Court of the District of Columbia, holding a Probate Court, ad¬ 
ministrator of the estate of the said Levi Maish, deceased, which ap¬ 
pointment is still unrevoked and in force. 

6. That after the death of the said Maish, and in January, 1901. 
the respondent Hugh H. Gordon, for himself and as surviving 

partner of the said firm of Maish and Gordon, entered into a 
8 contract in writing with Heber J. May. and one Daniel B. 

Henderson, whereby he, the said Hugh H. Gordon, on behalf 
of the said Colville Indians, employed the said May and Henderson, 
as attorneys at law, to prosecute the said claim of the said Indians 
against the United States, and made said May and Henderson asso¬ 
ciate attorneys of record for said purpose, and expressly authorized 
and empowered them, as such associate counsel and attorneys, to 
represent the interests of the said Indians in said claim, and to secure 
the payment of the amount due from the United States. That in 
consideration of the services to be rendered by the said May and 
Henderson, the respondent Gordon, by and under his said contract, 
assigned unto the said May and Henderson one-fourth (*4) of the 
fee provided for, and to be paid to the said Maish and Gordon under 
the contract mentioned in paragraph four (4), and set forth in 
Exhibit A, together with the additional sum of Ten Thousand 
Dollars ($10,000), and agreed that the same should be paid promptly 
unto the said May and Henderson when and as soon as the fees 
provided to be paid them under their said contract with the Colville 
Indians was available. A copy of said contract between said Gordon 
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and Henderson and May is hereto annexed, marked Exhibit B and 
prayed to be taken and read as a part of this Bill. 

„ 7 - T ^at under and by virtue of an agreement existing among 
Heber J. May and the said Daniel B. Henderson, and one Richard 
C. Adams, of the City of Washington, District of Columbia, that 
part of the fee in the said Colville claim assigned bv the said re¬ 
spondent Hugh H. Gordon to the said May and Henderson, under 
the terms of the contract set forth in the preceding paragraph (the 

" be '"« °" e -f 0 , l,r , th (%> of the total fee plus Ten Thousand 
Dollars ($10,000) belonged to, and was to be divided equally among 
the said May, Henderson and Adams. A copy of said agreement 
between said luav, Henderson and Adams is hereto attached, marked 
^ q 1 an ^ an( * P ra y e <l to be taken and read as a part of this Bill 
8 1 hat on or about the third (3rd) day of September, 1901, 
ieber J. May, for value received, by his contract in writing, sold, 
assigned and transferred unto the said Richard C. Adams, all his 
right, title and interest in and to the fee to which he was entitled or 
should thereafter become entitled, for the collection of the claim’ of 
the said Colville Indians against the United States under the afore¬ 
said contract between said Maish and Gordon and said Colville 
Indians, and the said contract between Hugh H. Gordon, of the 
one part, and Heber J. May and Daniel B. Henderson, of the other 
part and any additional fee arising out of said claim of the said 
Colville Indians to which the said May might be entitled, and the 
said May further agreed therein to render and perforin all necessarv 
legal and professional services thereafter in connection with the en¬ 
forcement and collection of said claim, to the same extent and as 
fullv as he would have done, or would have had to do, had he re- 
tained his interest in the said fee. A copy of said assignment to the 
said Richard C. Adams is hereto attached, marked Exhibit D and 
prayed to be taken and read as a part hereof. 

9. That thereafter, and prior to the bringing of this suit, 

. the said Richard C. Adams, for value received, assigned, 
transferred and set over unto the complainant all his right, 
title and interest in and to the fee acquired bv him from Heber J. 
May, under and by virtue of the assignment set forth in the fore- 
going paragraph. A copy of said assignment from said Richard C. 
Adams to the complainant appears as a part of said Exhibit D and 
is prayed to be taken and read as a part hereof. 

10. That the said complainant association is a corporation orga¬ 
nized for the purpose, among other things, of prosecuting claims 
of Indians and of Indian tribes against the United States, and to 
that end employed attorneys therefor, and undertook the work of 
prosecuting such claims. That the said Daniel B. Henderson is, 
and at all times herein mentioned was, the general counsel for com¬ 
plainant association and that the assignment of the aforesaid inter¬ 
est in the Colville fee by Hugh H. Gordon, under the contract of 
January, 1901, was taken and accepted by him for, and has always 
belonged to, and been an asset of, the said complainant association. 

under the terms of the aforesaid contract of Januarv, 
1901, between Hugh H. Gordon, for himself, and as the surviving 
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P^ ner fi rm °f Maish and Gordon on the one hand, and the 

said May and Henderson, on the other hand, May and Henderson 
proceeded with the prosecution of the said claim, completing the 
same on the twenty-first. (21st) day of June, 1906, on which day 

feE P ? d , th< : sun ? of Fifteerl Hundred Thousand 

10 mT^ Dollars for tile said Indians in payment of said claim. 
12 . lhat under the terms of the agreements hereinbefore recited, 
upon the approval of the said Act of Congress, there would have 
become due and payable to the said complainant the sum of Fortv- 
seven Thousand Five Hundred Dollars ($47,500), but for the fact 
* t • 5? . a PP ro P na hon act contained the following provision : 

Jurisdiction is hereby conferred upon the Court of Claims to 
hear, determine, arid render final judgment in the name of Butler 
and Vale (Marion Butler and Josiah M. Vale), attorneys and coun¬ 
selors at law, of the City of Washington. District of Columbia, for 
the amount of compensation which shall be paid to the attorneys 
who have performed services as counsel on liehalf of said Indians 
in the prosecution of the claim of said Indians for pavment for said 
land, and in determining the amount of compensation for such 
sen ices the court may consider all contracts or agreements heretofore 
entered into by said Indians with attorneys who have represented 
i • j 1 prosecution of said claim, and also all sendees rendered 
bv said attorneys for said Indians in the matter of said claim. Pe- 
t / 1 i ) 1 °| 1 1 hereunder shall be filed in said court by the said attorneys 
(Butler and Vale), within thirty days from the passage of this act, 
and the Attorney-General shall appear on behalf of the defendants, 
and said cause shall be given preference for immediate hearing in 
said court and the Secretary of the Treasury is hereby authorized 
and directed to pay the sum of money so awarded bv said 
° ™ urt to .the said attorneys (Butler and Vale), ‘upon 
the rendition of final judgment, out of the said sum herein 
set apart or appropriated for the benefit of said Indians, and pavment 
of said judgment shall be in full compensation to all attorneys who 
have rendered services to said Indians in the matter of their said 
elaim, the same to be apportioned among said attorneys bv said 
Butler and Vale as agreed among themselves: Provided, That be¬ 
fore any money is paid to any attorney having an agreement with 
Butler and Vale as to the distribution of said fees, each of the same 
shall execute and deliver to the Secretary of the Interior a satisfac- 
tmn and discharge of all claims and demands for services rendered 
said Indians in the matter of their said claims.” 

13. That in pursuance of the jurisdiction so conferred bv the 
aforesaid act of Congress the Court of Claims did, on the sixth (6th) 
day of April 1908. declare and adjudge that the total compensa¬ 
tion due to the Attorneys who had rendered services to said Indians 

ViflA of the saicl claim was Sixty Thousand Dollar 

($60,000), which sum was, by the decree of the Court, apportioned 
among said attorneys as follows: 
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To Benjamin Miller, Administrator of the estate of Levi 

Maish, deceased . 

To Hugh H. Gordon. 

To Marion Butler. 

To Josiah Vale . 

To Daniel B. Henderson. 

To Heber J. May. 

To Frederick C. Robertson. 


$ 6,000 

14,000 

20,000 

10,000 

5,000 

3.000 

2,000 


14. That under and by virtue of the contract between Hugh H. 
Gordon, acting in his individual capacity and as surviving partner 
of the firm of Maish and Gordon, on the one part, and Henderson 
and May, on the other part, as set forth in paragraph 6, and the sub¬ 
sequent assignments from Henderson and Adams, as set forth in 
paragraphs 0 and 10, a large sum of money, to-wit: the sum of 
Nine Thousand Five Hundred Dollars ($9,500) is due the complain¬ 
ant out of the aggregate sum of Twenty Thousand Dollars ($20,000) 
awarded to Hugh II. Gordon and Benjamin Miller, administrator of 
the estate of Levi Maish. 

15. That since the passage of the decree of the Court of Claims 
referred to in paragraph 13, the said Hugh H. Gordon and Benja¬ 
min Miller, administrator as aforesaid, positively refuse to recog¬ 
nize the right of the complainant in and to the amounts claimed 
bv it, as set forth in paragraph 14, but deny all right of the com¬ 
plainant in and to said two amounts of Six Thousand ($6,000) 
Dollars and Fourteen Thousand ($14,000) Dollars, respectively, 
awarded to them by the decree of said court. That complainant 
is informed and believes, and therefore alleges, that it is the pur¬ 
pose of the said Hugh H. Gordon and Benjamin Miller, Admin¬ 
istrator. to demand the delivery to them by the defendant Charles 
H. Treat, Treasurer of the United States, of the Treasury war¬ 
rants for the payment of said sums of Six Thou- 

6 sand ($6,000) Dollars and Fourteen Thousand ($14,- 
000) Dollars respectively in utter disregard of the rights 
of your complainant under their assignments to it as herein¬ 
before recited. 

16. Complainant further alleges that the said Hugh H. Gordon 
is a non-resident of the District of Columbia and has no property 
within the jurisdiction of this court and that unless restrained anil 
prevented by the writ of in junction to be issued out of this Honor¬ 
able Court the defendants Hugh H. Gordon and Benjamin Miller, 
administrator of the estate of Levi Maish, deceased, will demand of 
their co-defendant Charles H. Treat. Treasurer of the United States, 
the delivery to them of the Treasury warrants for the said sums of 
Fourteen Thousand ($14,000) Dollars and Six Thousand ($6,000) 
Dollars respectively and the said Charles H. Treat will surrender the 
same to his said co-defendants, which will result in an irreparable 
injury to your complainant as is in this bill of complaint herein 
before more fully set forth. 

The premises considered, complainant prays: 

1. That the writ of subpoena may issue out of this Honorable 
Court directed against the said Hugh H. Gordon, Benjamin Miller, 
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IWTr^nrfr nOh^r °! ft" d « ca M alld Chari* H. 

/ f fj ’ Jl ^ ei \ urer the l lilted fetates, commanding them and each 

1 then, to be and appear in this Honorable Court on some eertZ 

<lav to be named therein to answer the premises (though not under 

<u , ■iin-wer under oath being hereby expressly waived) and to abide 

bxaiidperform sueh orders or decrees as may be herein passed. 

p ; , ‘ ‘l 10 . ", rlt of injunction may also issue out of this Hon- 
ruble Court enjoining and strictly prohibiting the said Hindi H 
Gordo,, and Benjamin Miller, administrator of the estate of]Levi 

fmm h .’h < eC ^r a . nd of the,n fronl demanding or receiving 

Do hr. h $(! ooo ')' o^ lh ' f' either , th * said *«"> of Six Thousand 
/«ia nnni r , the Pa . ld suni of Fourteen Thousand Dollar- 

($14,000) mentioned in said judgment of the Court of Claims or 
any warrant or warrants, writing or writings therefor and „ r1 

and strictly prohibiting the said Charles H. Treat, Treasurer of the 
1 tilted States, or any one on his behalf from paying either of said 

DoTbir' , D0 ! lars ««,000) or Fourteen Thousand 

DoUai- ($14,000) respectively to the said Hugh H. Gordon or Ben¬ 
jamin Miller, administrator of the estate of Levi Maish decei-ed 
or delivering any warrant or other instrument of writing for the 
payment thereof to said Hugh II. Gordon, or Benjamin Miller 
.i< iiiinistratoi as aforesaid, until the further order of this Court 

.o U 

§ ooo,"ii 

the further order of the Court herein. ' Umrt untl * 

4. Anil that this Honorable Court mav bv its decree ascertain 

how much of the said two sums of Six Thousand Dollars ($6 000? 

and fourteen Thousand Dollars ($14,000) re- ectivelv isihi 

- property of and belongs to your complainant? and mav de? 

, • , 1 7‘ le Payment to your complainant of the sum «> ascer- 

tinned to he due to it out of said sum. 

_ that y0ur eom P lain ant may have such other and furthpr 
£uo’dX. may reqUire and tWs ble Courtmay ^ 

uJt h ed d sS a Hugh H S Co!!i are Ch ;7k e ' S H Treat - Treasurer of the 
tor of the'eriate^of^Levf 3Vla?sh?decease^ 60 ^ am *” Mi,ler ’ administra ' 

protective association 

CHAS. POE, V 01 M0RT0N > Vice-President. ‘ ’ 

BERRY & MINOR, 

Solicitors for Complainant. 

District ok Columbia, ss: 
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that he has read the foregoing bill of complaint by him subscribed 
and knows the contents thereof; that the matters and things therein 
stated upon his own knowledge are true, and those things stated 
upon information and belief he believes to be true. 

JOHN MORTON. 

Subscribed and sworn to before me this 22d day of August. A. D. 
1908. 

[seal.] FRANK D. BLACKISTONE, 

Notary Public, D. C. 


Exhibit A. 

Contract Between the Several Tribes of Indians Resident upon the 
Colville Indian Reservation, and Levi Maish, of Pennsylvania, 
and Hugh II. Gordon, of Georgia. 

This agreement made and entered into by and between the San 

Buell Indians, through and by --their Agent, Attorney, 

and Representative, duly authorized and empowered by letters of 
attorney hereto attached and made part hereof the Columbia Indians 
or Moses’ Band, through and by-Moses their Agent, At¬ 

torney, and Representative, duly authorized and empowered by let¬ 
ters of attorney hereto attached and made part hereof, the Nez 
Perces Indians or Joseph’s Band, through and by Joseph their 
Agent, Attorney, and Representative, duly authorized and em¬ 
powered by letters of attorney hereto attached and made part hereof 
the Okanagan Indians, through and by Martin Tonaskit their 
Agent, Attorney, and Representative, duly authorized and em¬ 
powered by letters of attorney hereto attached and made part hereof 
the Colville Indians, through and by Barnaby their Agent, 
8 Attorney, and Representative, duly authorized and em¬ 
powered by letters of attorney hereto attached and made part 
hereof and the Lake Indians, through and by Bernard their Agent, 
Attorney, and Representative, duly authorized and empowered by 
letters of attorney hereto attached and made part hereof parties of 
the first part, and Levi Maish of Pennsylvania and Hugh H. Gordon 
of Georgia, Attorneys at Law, parties of the second part, witnesseth 
that : 

\\ hereas on the 9th day of May 1891, an agreement was made and 
entered into by and between the United States Government, through 
its duly authorized Commissioners, on the one part, and the Indians 
resident upon the said Colville Reservation, through their Chiefs and 
a majority of the male Indians above the age of eighteen (18) years 
on the other part; by which agreement the Northern portion of said 
Reservation was, upon certain terms and conditions, ceded, surren¬ 
dered and relinquished to the United States: 
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And whereas the principal consideration to said Indians for the 
^*f‘ on and surrender of said portion of their Reservation, was the 
p ess agreement upon the part of the United States Government to 
pay to said Indians “The sum of One Million, Five Hundred Thou^ 
Kind Dollars (1,500 000) in five annual instalments of Three Hun- 

five per ”m (6%)" ^ 300 - 000 ) with interest thereon at 


And whereas the United States Government has failed to comply 

" 1 1 f^nis of.said agreement, and no provision has been made to 

pay said Indians the amount stipulated in the said agreement for the 
cession of said lands: 


And whereas the said Indians entered into said agreement with 
an implicit trust in the good faith of the United States Government 
and now most earnestly protest that their lands should not be taken 
from them without the payment of the just compensation stipulated 
in said agreement: 

And whereas the said Indians, resident upon said Reservation, are 
by^Co^ °^1 iaVin ^ interests in said claim properly represented 


• T , • i* in consideration of the foregoing, and in further 
consideration of the mutual covenants hereinafter specified the said 
Indians, through their duly authorized Agents, Attorneys, and Rep¬ 
resentatives, parties of the first part, and Levi Maish of Pennsyl¬ 
vania and Hugh II. Gordon of Georgia, Attorneys at Law, parties of 
the second part, do hereby covenant and agree as follows: 

First. The purpose of this agreement is to secure the presentation 
and prosecution of the claims of said Indians for payment for their 
interest in said ceded lands; and to secure the services of said Maish 
and Gordon as Counsel and Attorneys for the prosecution and col¬ 
lection of said claims. 

Second. The said Indians hereby employ and engage the said 
Maish and Gordon as their Counsel and Attorneys for the prosecution 
and collection of said claims against the United States Government; 
and the said Maish and Gordon hereby agree to act as Attorneys and 
Counsel for said Indians, and covenant that they will faithfully and 
diligently represent and urge the claims of said Indians be- 
9 fore the Courts, the Departments of the Government, the 
Congress of the United States, or before any other tribunal 
which may take cognizance of said claims, and will do all in their 
powder to see that justice is done to said Indians. 

Third. In consideration of the foregoing covenants, and in con¬ 
sideration of the services to be rendered by said Maish and Gordon, 
the said Indians hereby agree to pay to said Maish and Gordon a 
sum equal to fifteen per centum (15%) of any money or sums of 
money which may be collected for said Indians under the provisions 
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Indian protective io^, 

0 f fa- E A88 °ciation vs. 

;t“ i» -m 

may he made for ti r c0ntuni ( 15 %) 0 f anv !! f ° r t - he . lr servi ee$ 

Four, 1 7 P ° yment ° f claim? appropna «°n "huh 

-a2s?’« i he ^w^T w 

ti’oHf Ss '"^teuZ^riy thorn 

curred bv said In^i ie - v are not to be liohlo r m ln P rose eu- 
such exSn^Th "! K ns 0r “J-°ne <laim 1 ,* t n f ° r an V expenses in- 
ten direction ' been '"eurred under of in represent th ™, uriles- 

•*&£&& a i. " ,v *5&&? sa ».* t 

VrMt’ltltH l |h e T»’ ( , r Pri - ,lti 'i 11 " Wroprialion^Ti / ,,e . reof I an ^ thp 

for their benefit in \ 1< i! ls " 10 n,a * v he entitled thprlt ^^huted 
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fee to coiM vr_* i* V Itrst °on and afrrpn^ .*» UIxec ‘'* 


warrant, 
per cent 

for the w mom'n/ a ^ J * H J n . “ «.y app^prii 

••»fSr.^r,’i*d\r ww «-» 

‘^ixth. This contract : e i 

SStfggpSSSSCSS 

through and bv Their ?flu hans, parties of th fi 
have hereunto affiverl^ ^ 11 ^ Att orneys and firSt part » 

g H Gord °n, parties of the 
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^D r t h h r h r un i° affixe :' £ eir hands and at Washing, 
ion, u. u, tins — day of-A. D. 1893. 6 


By 


THE 


, p ,,p, Ji '/? w*.C Agent, and. Attorney, 

TI Si,£? LlMRrA INDIANS or MOSES’ 
BAND, 

his 

By MOSES, x [««..] 

mark. 

R*P?™ ntative - Agent, and Attorney. 
THE NEZ PERCE INDIANS or JOSEPH’S 
//AND, 

his 

By JOSEPH, x [seal.] 

mark. 

Representative, Attorney, and A (rent. 
THE OKANAGAN INDIANS. 9 

his 

Bv MARTIN TONASKIT, x [seal.] 

mark. 

Representative, Attorney, and Agent. 
THE COLVILLE INDIANS, ' 

his 

By BARNABY, x [seal.] 

mark. 

Representative, Attorney, and Aqent. 
THE LAKE INDIANS. ' [seal 1 
By BERNARD, L J 

Representative, Attorney, and Aqent. 

LEVI MAISH. 

HUGH H. GORDON. 


Certificate of U. S. Indian Interpreter. 

I, Robert Flett, V. S. Indian Interpreter for the Colville Indian 
Agency do hereby certify on honor that I was present when the fore¬ 
going contract was executed by the above named Indians, acting as 
the duly authorized Agents, Attorneys and Representatives of the 
respective tribes or bands of Indians named in said contract, and 
that the said contract was carefully read and by me correctly inter¬ 
preted, and the contents fully explained to, and understood by said 
Indians, and the identity of said contract with the contract 
11 embodied in the Letters of Attorney thereto attached, fully 
and clearly made known to said Indians before the signing 
and execution of the same. 

ROBERT FLETT, 

U. S. Indian Interpreter. 
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of this contract; and the said Indians hereby agree that the said 
Maish and Gordon shall be paid as compensation for their services 
the sum of fifteen per centum (15%) of any appropriation which 
may he made for the payment of said claims. 

Fourth. In consideration of the compensation herein specified, 
the said Maish and Gordon are to take sole and absolute charge, di¬ 
rection and control of the prosecution of said claims, and they are 
to pay all expenses which may be incurred by them in the prosecu¬ 
tion of said claims; but they are not to be liable for any expenses in¬ 
curred by said Indians or anyone claiming to represent them, unless 
such expenses have been incurred under or in pursuance of the writ¬ 
ten direction or consent of said Maish and Gordon; nor shall any 
additional counsel be employed in this case without the written con¬ 
sent of said Maish and Gordon. 

Fifth. lt_ is hereby expressly agreed that the fee of fifteen per 
centum (15%) hereinbefore stipulated as the compensation of said 
Maish and Gordon for their services, is to be paid to them in a sep¬ 
arate and special warrant out of any appropriation which may be 
made for the payment of said claims or any part thereof; and the 
balance of said appropriation or appropriations is to be distributed 
per capita to the Indians who may be entitled thereto, or expended 
for their benefit in such manner as Congress may direct. 

It is distinctly understood and agreed that the payment of said 
fee to said Maish and Gordon is not to be delayed until the distribu¬ 
tion of said appropriation or appropriations to the Indians who may 
be entitled thereto; but the Disbursing Officers of the United States 
Government are hereby authorized to issue said separate and special 
warrant, and pay to said Maish and Gordon the said fee of fifteen 
per centum (15%) as soon as any appropriation or appropriations 
for the payment of said claims are available. 

It is further agreed that said Maish and Gordon are to be in noway 
responsible for, or connected with the distribution of the balance of 
any funds which may be due and payable to said Indians; it being 
distinctly understood that the duties and obligations of said Maish 
and Gordon under this contract will be fully met and discharged, 
and their said compensation will be due and payable when and as 
soon as said appropriation or appropriations for the payment of said 
claims have been made. 

Sixth. This contract is to continue in force for and during the 
term of ten (10) years from the date of its final execution 
10 and approval by the Commissioner of Indian Affairs and the 
Secretarv of the Interior. 

%J 

In witness wherefore the said Indians, parties of the first part., 
through and by their said Agents, Attorneys, and Representatives, 
have hereunto affixed their hands and seals at Colville Agency 
Miles P. O., in the State of Washington, on this 12th day of May, 
A. D. 1904. And Levi Maish and Hugh H. Gordon, parties of the 
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second part have hereunto affixed their hands and seals at Washing¬ 
ton, D. C., this — day of-A. D. 1893. 


THE-, 

By-, 

Representative, Agent, and Attorney. 
THE COLUMBIA INDIANS or MOSES’ 
BAND. 

his 

By MOSES, x [seal.] 

mark. 

Representative, Agent, and Attorney. 
THE NEZ PERCE INDIANS or JOSEPH’S 
HAND, 

his 

By JOSEPH, x [seal.] 

mark. 

Representative, Attorney, and Agent. 
THE OKANAGAN INDIANS, 

his 


By MARTIN TONASKTT, x [seal.] 

mark. 

Representative, Attorney, and Agent. 
THE COLVILLE INDIANS, 

his 


By BARNABY. x [seal.] 

mark. 

Representative, Attorney, and Agent. 
THE LAKE INDIANS, [seal.] 

By BERNARD, 

Representative, Attorney, and Agent. 
LEVI MAISH. 

HUGH H. GORDON. 


Certificate of V. S. Indian Interpreter. 


I, Robert Flett, U. S. Indian Interpreter for the Colville Indian 
Agency do hereby certify on honor that I was present when the fore¬ 
going contract was executed by the above named Indians, acting as 
the duly authorized Agents, Attorneys and Representatives of the 
respective tribes or bands of Indians named in said contract, and 
that the said contract was carefully read and by me correctly inter¬ 
preted, and the contents fully explained to, and understood by said 
Indians, and the identity of said contract with the contract 
11 embodied in the Letters of Attorney thereto attached, fully 
and clearly made known to said Indians before the signing 


and execution of the same. 


ROBERT FLETT, 


17. S. Indian Interpreter. 
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Certificate of U. S. Indian Agent . 

-Att '*• Bl ' bb ’ Capt - , U ' S ' A > Actin g u - S. Indian Agent for 

SrtS th u thf T’ UPO " th , e T Co , lvil,e Indian Reservation, do hereby 

To n L- R n, K T^" ame ! Indlans .’ to wit: Moses > Jo^ph, Martin 
Iona kit, Barnabv, Bernard, came into my presence on the 12th 

day of May, A. D. 1894; and after the said contract had been read 

and interpreted to them, the said Indians above named acknowl- 

aS behalf of h tb t ley h f- d e f c v ll,ed the said contract in the name 
and behalf of the respective tribes represented by them and in ac¬ 
cordance with and under the authority granted in the respective 
letters of attorney thereto attached. I further certify that to the 
best of m> knowledge and belief, the above contract represents the 
wishes of the tribes or bands of Indians therein named. 

_ ,, JNO. W. BUBB, 

Capt. U. S. A., Acting U. S. Indian Agent for the 

Colville Agency upon the Colville Reservation. 

State of Washington, ss: 

Arthur, Judge of the Judicial District for Spokane and 

p! ri f C °"" 5’ ? f u he , State of , Wa «hington, said Court being a 
Court of record, do hereby certify that the foregoing contract was 

executed in my presence at Colville Agency Miles P. O. in the State 
of A\ ashington, on this 12th day of May A. D. 1894 and the inter¬ 
ested parties therein as stated to me at the time and place of execu¬ 
tion, were the Okanagan Indians, the Colville Indians, the Columbia 
Indians, or Moses Band, the Nez Perces Indians or Joseph’s Band, 
and the Lake Indians, residing upon the Colville Reservation in the 
.Mate of Washington, parties of the first part; and Levi Maish of 

ennsv Kama and Hugh H. Gordon of Georgia, Attorneys ut Law. 
parties of the second part. 

I further certify that this contract was made and executed in mv 
presence by the duly authorized Agents and Attorneys of the parties 
of the first part as follows: 

--.-> and attorney for the San Puell Indians. 

Martin Tonaskit, agent & attorney for the Okanagan Indians 
Barnabv, agent & attorney for the Colville Indians. 

Moses, agent & attorney for the Columbia Indians or Moses' Band. 
Joseph, agent & attorney for the Nez Perces Indians or Joseph's 
Band. 

Bernard, agent & attorney for the Lake Indians. 

12 The source and extent of the authority claimed by each 
of the said Agents or Attorneys to execute said contract, as 
stated to me at the time of execution, is found in certain letter* of 
attorney, executed respectively by said Tribes of Indians; which 

letters of attorney are attached to the contract aforesaid and made 
part thereof. 

T father certify that prior to its execution the said contract was 
carefullv interpreted, and its contents and import fully explained 
and its identity with the contract in the said letters of attorney clearly 





HUGH H. GORDON BT AL. 


made known and demonstrated to said Agents and Attorneys of said 
parties of the first part. 

It was also stated to me at the time that the said Maish and Gor¬ 
don parties of the second part, would execute said contract before a 
Probate Judge in the City of Washington, District of Columbia. 

J n witness whereof I have hereunto set my hand and seal this 12th 
day of May, A. D. 1894, at Colville Agency in the State of Wash¬ 
ington, at the time and place of the execution of the foregoine 
contract. 6 6 

JESSE ARTHUR, [seal.] 
Judge of Spokane & Stevens Co. Judicial 

District, State of Washington. 

District of Columbia, 

City of Washington, ss: 

tv**’ ^ ^° x . Associate Justice of the Supreme Court of the 

District of Columbia, the same being a court of record do hereby 
certify that the foregoing contract was executed in my presence at 
chambers in the City of Washington, District of Columbia ; on this 
oth day of July A D 1894, by Levi Maish of Pennsvlvania and 

, ! j , Gor , °. f Ge o r gia, Attorneys at Law, and "that it was 

stated to me at the time of the signing of said contract that the per¬ 
sons or parties interested in said contract are: the Columbia Indians 
or Moses Band, the iMez Perces Indians or Joseph’s Band, the Okana¬ 
gan Indians, the Colville Indians, mid the Lake Indians, parties of 
the first part, by their respective Agents and Attorneys, named in 
said contract, and the said Levi Maish and Hugh H. Gordon Attor¬ 
neys at Law, parties of the second part; and that I have no interest 

present or prospective, in the rights, claims or other matters men- 
tioned therein. 

., in tftimony whereof I have hereunto set my hand and caused 
the seal of the Court to be affixed this 5th day of July A. D. 1894. 

, „ WALTER s! COX, 

Justice of the Supreme Court of the District of Columbia. 

9 

Department of the Interior, 

Office of Indian Affairs, 
Washington, July 17, 1894. 

The within contract is approved on condition that the attorneys 
shall accept as full compensation for the services to be ren- 
1,1 «ered thereunder, the sum of ten (10) per centum of the 
amount or amounts they shall recover to the Indians there- 

under. 

D. M. BROWNING, 

q ^ p C ominissioner. 

Department of Interior, July 25, 1894. 

The within contract is approved on condition that the attorneys 
accept as full compensation for the services to be rendered there- 
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under, the sum of ten (10) per centum of the amount or amounts 
they shall recover to the Indians thereunder, without endorsing or 
admitting, however, the recitals of this instrument to the effect that 
the United States made or violated any contract with said Indians. 
It being the view of this Department that the incipient contract 
proposed bv the Commission was never perfected and needed the 
ratification of Congress to make it an obligation of the United States. 

WM. H. SIMS, 

Acting Secretary. 

Jan'y 20, 1899. 

The foregoing is accepted as approved. 

LEVI MAISH, 

For MAISH & GORDON. 

Exhibit B. 

This agreement made and entered into by and between Hugh II. 
Gordon, of Atlanta, Georgia, for himself, and as surviving partner 
of the firm of Maish Gordon, party of the first part, and Heber J. 
May and Daniel B. Henderson, parties of the second part, witnesseth: 

That whereas Levi Maish and said Hugh II. Gordon did enter into 
a contract, approved by the Secretary of the Interior July 25th, 1894, 
with the Columbia Indians, or Moses’ Band, the Ne# Perces Indians, 
or Joseph’s Band, (lie Okanagan Indians, the Colville Indians and 
the Lake Indians, whereby said Maish <fc Gordon were employed as 
attorneys by said Indians to collect from the United States $i,200,- 
000 due them under a contract of May 9th, 1891, and 

Whereas, the party of the first part has employed, and by these 
presents does employ, the said parties of the second part as attorneys 
at law to prosecute said claim of said Indians against the United 
States, 

Now therefore, It is mutually agreed that said parties of the second 
part shall be and become associate attorneys of record for said In¬ 
dians in the prosecution of said claim, and they are hereby expressly 
authorized and fully empowered, as such associate Counsel and At¬ 
torneys, to represent the interests of said Indians in said claims, and 
to secure the payment of the amount due from the United States; 
they, the said parties of the second part, hereby agreeing that they 
will faithfully and diligently represent and urge the claims of said 
Indians before the Courts, the Departments of the Govern- 
14 ment, the Congress of the United States, or before any other 
tribunal which may take cognizance of said claims, and will 
pay all expenses that may be incurred by them in the prosecution 
of said claims. 

In consideration of the foregoing covenants and of the services to 
be rendered by said parties of the second part the said party of the 
first part assigns unto said forties of the second part one-fourth (14) 
of the fee that may become due and payable unto him under said 
contract, and agrees that twenty-five — (25%) thereof, together 
with the additional sum of Ten Thousand ($10,000) Dollars shall 
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1)0 paid to them as compensation of their services as such attorneys, 
the remainder, or seventy-five (7o%) per cent, le-'s the $10,000.00 
aforesaid to be retained by the said party of the first part. 

And the said party of the first part hereby declares that he has 
executed concurrently herewith, and has delivered unto the said par¬ 
ties of the second part, for record in the office of Indian Affairs, as¬ 
signment of twenty-five (25%) per cent, of said fee, which is to be 
piompth paid to them out of said fee, when received by said party 
of the hrst part out of any appropriation which may be made for the 
payment of said claim to said Indians. 

Reference is expressly hereby made, for a more complete inter¬ 
pretation of this agreement to the aforesaid contract between the said 
Indians and Maish & Gordon. 

Witness our hands and seals, this — day of January 1901 

Signed) HUGH H. GORDON. ‘ ’ [seal.1 

(Signed) DAN’L B. HENDERSON, [seal. 

(Signed) HEBER J. MAY. [seal.] 

Witnesses to signature of Hugh II. Gordon • 

(Signed) C. L. MESHIER, 

(Signed) A. B. WEIL. 

Witness** to signatures of Ilcber J. May & D. B. Henderson: 

(Signet!) R. H. MAY. 


Exhibit C. 

This agreement By and among Heber J. May, Daniel B. Hender¬ 
son and Richard C. Adams, 

Witnesseth, That whereas said May and Henderson have entered 
into a contract with Hugh II. Gordon, dated January, 1901, for the 
collection of a claim of the Colville Indians against the United 
States, in which contract each of the parties owns a one-third interest 
of any fee that may be collected by said Mav and Henderson. 

.j."j therefore, It is hereby expressly agreed and declared that 
said Adams is equally interested with each of the other parties hereto 
in said contract and that one-third of the fee realized by them 
1.) from said claim shall belong to him, in consideration' of the 

services and assistance by him to be rendered in the prose- 
cutiou thereof. p 

Witness our hands, This 23rd day of January, 1901 
(Signed) HEBER J. MAY.’ 

DANIEL B. HENDERSON 
..... RICHARD C. ADAMS. 

Witnesses: 


Exhibit D. 

This agreement Witnesseth, That, for value received, I have 
hereby assigned unto Richard C. Adams all mv right title and in. 
terest in and to the fee to which I am entitled or shall be entitled 
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for the collection of the claim of the Colville Indians against the 
United States, under a contract made by Levi Maish and Hugh H. 
Gordon with certain representatives of said Indians, which contract 
was approved by the Secretory of the Interior, July 25, 1894; and I 
further promise and agree to render and perform all necessary legal 
and professional services in connection with the enforcement and 
collection of said claim, to the same extent and as fully as I would 
have done or would have had to do had I retained my interest 
therein, it being understood and agreed hereby that said interest is 
one-third (1/3) of the fee allowed under said contract, plus the sum 
ol ten thousand dollars ($10,000), but anv additional fee which 
may be recovered therein is likewise included' in this assignment and 
shall belong to the said Richard C. Adams. 

Witness my hand this 3d day of September, 1901. 


HEBER J. MAY. 


September 4, 1901, I hereby assign to the Indian Protective Asso¬ 
ciation all my rights and interest in and to the above contract for 
value received. 

RICHARD C. ADAMS. 


16 A nswer of Hugh II. Gordon to Bill. 

Filed Oct. 1, 1908. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28000. 

The Indian Protective Association 

vs. 

Charles H. Treat et al. 

1. He denies the allegation of the first paragraph of the bill and 
calls for strict proof thereof. 

2. He denies that he was ever the partner of Levi Maish as set 
forth or that he is the surviving partner of a firm known as Maish 
and Gordon—he admits the other allegations herein. 

3. He admits the allegations of the third paragraph. 

4. He admits all the allegations of the fourth paragraph of the 
bill, except he denies that said contract was made with the Indians 
under the firm name of Maish and Gordon, and avers that it was 
made bv Levi Maish & Hugh H. Gordon individually and signed 
individually and that it was a joint contract— 

5. He admits Levi Maish died February 26th, 1899, that defend¬ 
ant Miller was appointed his administrator, but denies that defend¬ 
ant Gordon was left the surviving partner of said Maish. 

6. He admits the execution of the contract between himself on the 

one part and May and Henderson on the other, but denies he 
17 is or was the surviving partner of Levi Maish, as stated in the 
caption of said contract. 
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, *i. ^1® p®ither affirms nor denies the allegations of this paragraph 
of the bill but calls for proof thereof. 

8. He neither affirms nor denies the allegations of this paragraph 
but calls for proof thereof. 

9. He neither affirms nor denies the allegations of this paragraph 
but calls for proof thereof. 

10. He denies that plaintifl is in existence as a corporation and 
neither affirms or denies the other allegations of said paragraph 

11. Answering paragraphs 11, 12, 13, 14, 15-, 16, this defendant 
says, that said Indian Protective Association has not now or has it 
ever had any contract written or verbal, direct or indirect with said 
Oordon, nor is such a contract alleged in complainant’s bill, and 
there is no privity between said Complainant to call upon Gordon 
tor the payment of any sum whatever. 

Answering generally, defendant Gordon states that the claim as¬ 
serted against respondent Gordon is based upon alleged assignments 
o said complainant Association by D. B. Henderson, directly and bv 

eber J. May, indirectly through R. C. Adams of their respective 
interests in the Contract made by Hugh H. Gordon with Heber J. 
May and D. B. Henderson. 

That under the terms of said Contract, May and Henderson agreed 
to aid said Gordon with their personal professional services as 
lb attorneys at law, in the prosecution of the claim of the Col- 
^ 'iHc Indians and in consideration of said professional serv¬ 
ices, Gordon by said Contract undertook to assign to said May and 
Henderson an interest in the Maish and Gordon Contract. 

without the knowledge or consent of respondent Gordon 
both May and Henderson attempted to assign to other parties their 
Contract with Gordon for their professional services. Such a con¬ 
tract is not legally assignable, and the attempted assignment consti¬ 
tuted a breach of their Contract with Gordon, and created no claim 
upon Gordon in favor of their intended assignees or any parties 
claiming under them. 

The Contract executed by Gordon, with May and Henderson con¬ 
templated the assignment by Gordon to May and Henderson of an 
interest in a Contract with Indians, and was therefore within the 
provisions of Section 2106, United States Revised Statutes, which 
provides as follows: 

“No assignment of any Contract embraced by Section 2103, or any 
part of one, shall be valid, unless the names of the assignees and 
their residences and occupations be entered in writing upon the 
Contract, the consent of the Secretary of the Interior and the Com¬ 
missioner of Indian Affairs be also endorsed thereon.” 

The records of the Interior Department show that the intended 
assignments to May and Henderson by Gordon was never approved 
and recorded in accordance with Section 2106, Revised Statutes, nor 
was there any other intended assignment of an interest in the Maish 
and Gordon Contract so approved and recorded. Without such ap¬ 
proval and recording Gordon’s Contract with May and Henderson, 
could not give them any legal interest in the Maish and Gordon 
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Contract and neither they nor their alleged assignors have 
19 any valid claim against Gordon. 

Further answering, respondent says that even if his in¬ 
tended assignment to May and Henderson had been validated as re¬ 
quired by Section 210(3 Revised Statutes, and even if this Contract 
for personal services had been assignable, the Complainant Asso¬ 
ciation would still have no claim whatever against Gordon, for the 
following reasons: 

Ihe appropriation of Congress in payment of the claim of the 
Colville Indians, was not secured until after the expiration of the 
Maish and Gordon Contract with said Indians, and the award of 
compensation to Gordon and other attorneys was not made under 
said Maish and Gordon Contract, which had expired on June 25th. 
1904: but said award to attorneys was made under “special legisla¬ 
tion for the relief" of attorneys who rendered service in behalf of 
said Indians. (A copy of the decision of the Court of Claims ren¬ 
dered May 25th, 1908, is hereto appended marked Exhibit “A," 
which respondent Gordon prays shall be made a part of this answer. 
On page 1(3 of said decision, the Court, referring to said Maish and 
Gordon Contract, says: 

“Ihe findings declare that the only valid contract between the 
Indians and any attorney or attorneys* had expired.’* 

When the Maish and Gordon Contract expired, all sub-tracts there¬ 
under expired with it, and the Court declares that attorneys “ were 
relegated entire!g to special legislation for relief 

The jurisdictional act, which was the “Special legislation for re¬ 
lief of attorneys, was enacted June 21, 1906. In construing this 
act, the Court says: 

20 “We cannot hold otherwise than that Congress intended 

to reward claimants if entitled to reward, upon the basis of a 
quantum meruit.” 

The Court’s final award of compensation to attorneys was made 
in accordance with the quantum meruit theory, no regard whatever 
being paid to the stipulation if the Maish-Gordon contract as a basis 
for determining the total amount awarded, nor as effecting the iden¬ 
tity, status, or relative interest of the several distributees. All sub¬ 
contracts, agreements, attempted assignments, alleged partnerships, 
and claimed privities between attorneys were likewise considered and 
ignored by the Court, The award to each claimant was founded 
upon the estimated value of the particular service rendered the In¬ 
dians by him in his individual and professional capacity. 

Under such adjudication, awards were made by the Court to Gor¬ 
don, to May, to Henderson and others, each in his individual ca¬ 
pacity—May was awarded $3,000—and Henderson was awarded 
$5,000—and these amounts So awarded are judicially declared to be 
full compensation for the services rendered by them respectively in 
behalf of said Indians, and these awards were made to both May and 
Henderson with full knowledge by the Court of their Contract with 
Gordon and their alleged assignments to said Indian Protective 
Association. Said Contract being a part of the record and alleged 
assignments being testified to—by May and Henderson. All ques- 
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tions as to compensati-n for the services of May and Henderson are 
therefore Wes judicata ’ said Court having jurisdiction of the subject 
matter and the papers. 

That in the same decision, the Court of Claims declares 
that: 

21 “What, if any, service was rendered by the Indian Pro- 

tective Association, does not appear, and no provision is made 

therefor.” 

Complainants hau a right to appeal from said decision and not 
having so appealed, their claim is “res judicata/’ but Complainant 
declares in its bill that both Henderson and May had assigned to 
Complainant all their interest in any fee to be awarded to them. 
Therefore, while the Court declines to award any compensation di¬ 
rectly to said Association, the Complainant, according to the declara¬ 
tion of its own bill, is entitled to all of the award made to both May 
and Henderson. Therefore the assertion of any claim against Gor¬ 
don for a part of the amount awarded to Gordon individually is 
untenable. 

That the said Complainant Association has also tiled a suit in the 
Supreme Court of the District of Columbia against Ileber J. May, in 
which said Association claims the amount of $3,000, awarded by the 
Court of Claims.to said May; but Complainants have brought no 
suit against Henderson for the $5,000 awarded said Henderson by 
the Court of Claims, although it alleges in its bill that all money 
awarded to Henderson belongs to it. 

On information and belief respondent says that Henderson sold 
his interest in said fund to Marion Butler, or to Butler and Vale for 
several thousand dollars, and to avoid the payment of this money to 
his client the said Indian Protective Association, he has instigated 
and promoted this suit. 

Wherefore this defendant prays that the bill may be dismissed, 
and that a decree may be rendered for his costs herein and 
*22 for such other relief as the Court may deem just and proper. 

HUGH H. GORDON. 


ANDREW LIPSCOMB, 

Sol. for Defendant. 


Affidavit. 

Personally appeared Hugh H. Gordon, who on oath says that he 
has read the answer by him above subscribed and knows the contents 
thereof and that the facts therein stated on his personal knowledge 
arc true and those stated on information and belief to be true. 

HUGH H. GORDON. 

Sworn to and subscribed before me, this 1" day of Oct., 1908. 

J. R. YOUNG, Cl’k , 

Bv F. E. CUNNINGHAM, Ass’t Cl’k. 

4 / / 
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23 Answer of Benjamin Miller, Adm’r to the Bill of Complaint. 

Filed Oct. 5, 1908. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28000. 

Indian Protective Association 

vs. 

Charles Treat, Treas., et al. 

1. This defendant in answer to the first paragraph of the Bill of 
Complaint says; that he denies the averments in the lirst paragraph 
thereof. And answering further denies that complainant has any 
legal existence as a corporation inasmuch as its charter became null 
and void in February, 1900, and was so proclaimed by the Governor 
of the State of Delaware on January 21st, 1908, and that by reason 
of said fact the said complainant has no right or authority in equity 
or law, or under the charter issued to it, to institute and prosecute 
this suit, and is not entitled to be heard or to receive any considera¬ 
tion in this court, and complainant is therefore advised that this 
suit should abate and be dismissed. 

This defendant admits the allegations of paragraph- 2 and 3 of 
the bill. 

2. The defendant admits the allegations of paragraph 4 of the 
bill, excepting the allegation that Maish and Gordon entered into the 
contract mentioned therein under the firm name of said Maish and 
Gordon, which is denied. 

3. This defendant admits the allegations of the fitli para- 
24 graph of the bill, excepting the allegation that Hugh II. Gor¬ 
don entered into the contract mentioned therein for the firm 
of Maish and Gordon, which is denied ; no partnership ever existed 
between Maish and Gordon in connection with their said contract 
with the Colville Indians, and the said Hugh II. Gordon was not the 
surviving partner of any such firm, as this defendant is informed 
and believes, and so alleges upon information and belief. 

4. This defendant admits the allegations of paragraph 4 of the 
bill, excepting the allegation that the contract mentioned therein 
was entered into under the firm name of Maish and Gordon, which 
is denied. 

_ 5. This defendant admits the allegations of paragraph 5 of the 
bill, excepting the allegation that Hugh II. Gordon is the surviving 
partner of the firm of Maish and Gordon, which is denied. 

# 6. This defendant admits the allegations of paragraph fi of the 
bill, excepting the allegation that Hugh H. Gordon entered into 
the contract mentioned therein as surviving partner of the firm of 
Maish and Gordon, it being denied that any partnership ever ex¬ 
isted between said Maish and said Gordon in connection with Col¬ 
ville Indian Matters. 
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7. This defendant has no knowledge of the matters and things 
alleged in paragraphs 7, 8, 9, 10, of the bill, and neither admits nor 
denies the same. 

11. This defendant admits the allegations of paragraph 11 of the 
bill, excepting as to the surviving partner of Hugh H. Gordon, of 

the firm of Maish and Gordon, it being denied that any 

25 partnership ever existed between Maish and Gordon relating 
to their contract and business with the Colville Indians. 

12. This defendant denies the allegations of the 12th paragraph 
of the bill, excepting as to the provisions of the jurisdictional act of 
Congress. 

13. This defendant admits the allegations of paragraph 13 of 
the bill. 

14. This defendant denies the allegations of paragraph 14 of this 
bill. 

15. This defendant denies the allegations of paragraph 15 of 
the bill, excepting the allegation that he intends to demand from 
the Treasurer of the United States the draft for $8,000, and this is 
admitted. 

16. This defendant, so far as he is concerned, admits the allega¬ 
tions of paragraph 16 of the bill. 

And this defendant, further answering the bill of complaint says 
that all of the material questions of fact and law presented to this 
court by the allegations of the bill were presented to the Court of 
Claims in the case of Butler and Vale v. United States, et al., No. 
29,526, in which the defendant was an intervener, by the pleadings, 
proofs and briefs as shown by the record, findings of fact, conclu¬ 
sions of law, opinion and judgment of the court, which are made a 
part hereof, and marked Exhibit “A,” that in said case in the Court 
of Claims this defendant, the defendant Gordon, and the Daniel 
B. Henderson and Heber J. May referred to in the complainant’s 
bill herein and named as parties with the defendant Gordon 

26 in Exhibit “B” of their bill presented to said Court by way 
of pleadings and by evidence the extent and value of their 

respective services for said Indians in the matter of said claim and 
said contract between the defendant Gordon and said Henderson 
and May was presented to said Court and offered in evidence in said 
case. At the trial of said case this defendant and the defendant 
Gordon alleged and urged upon the court that said jurisdictional 
act operated to revive the contract between Maish and Gordon and 
said Indians and that the award of the court should be pursuant to 
said contract and in favor of this defendant and the defendant 
Gordon, subject to all valid agreements which they had made with 
reference to said contract including said contract Exhibit “B” of 
complainants’ bill herein and that the amount of said award should 
be the amount provided for in said contract of Maish and Gordon 
with said Indians, to wit: the sum of $150,000. But the Court of 
Claims refused to recognize this view of the case thus presented and 
proceeded pursuant to said jurisdictional act to ascertain and deter¬ 
mine the value of the services of the various parties whose claims 
had been presented to the court in said case. Amongst said awards 
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were the sum of $6,000 to this defendant for sendees for said Indians 
set forth in binding IV of the decision of the Court in said case as 
having been rendered by him prior to his death in February, 1899. 
Included in said awards was the amount of $3,000 to said Ileber 
J. May for services set forth in Finding VI of said decision, per¬ 
formed bv him in the years 1895-96; but said award was not made 
. . . . any sendees performed bv said May after 

^J ten ng mto the contract Exhibit “B” of complainants’ bill, 
lhe Court also awarded the said Daniel B. Henderson the 
sum of $5,000, which according to Finding VII of said decision 
was for the services performed by him in conjunction with said 
ileber J. May after said contract Exhibit “B” had been entered into 
and from the date of said contract to the date of the appropriation 
Congress in July, 1906, for the payment of the claim of said 
ndians. Said awards to said May and Henderson respectively were 
in full compensation for all their services for said Indians in the 
matter of said claim as presented to said Court and said award to 
this defendant was made in full for the services of his intestate, the 
said Levi Maish, for his services as above set forth and without 
reference to any association with him in said matter in anv wav of 
either said May or Henderson. 

And this defendant alleges that said awards were rendered with 
full and exclusive jurisdiction in the premises and are a complete 
adjudication of all claims of any sort for the sendees of said Mav and 
Henderson rendered in the matter of the claim of said Indians and 
that this Court had not jurisdiction to inquire further into the 
amount of said aw’ards nor to enlarge the amount of said awards, 
but the judgment of the said Court of Claims in res judicata thereof. 
And the defendant further answers that the said awards of $3 000 
to the said Ileber J. May and of $5,000 to said Daniel B. Henderson 
are the full measure of the claim of this complainant, if any it has. 

under the alleged assignment to it of the rights of said May 
28 and Henderson under said Exhibit “B” of complainants’ 
bill. 

And this defendant alleges that as regards the said award to said 
May, this complainant has acquiesced therein bv suit brought by 
it and now pending in this Court against said May to compel him to 
pay said aw’ard to it, but that for some unknown reason said com¬ 
plainant has not as vet asserted its similar claim to said award to 
said Henderson. 


Further answering on information and belief this defendant 
alleges that all the pretended claims of this complainant to the in¬ 
terests of said May and Henderson under said contract Exhibit “B” 
were before the commencement of this action assigned to and under 
the control of said Daniel B. Henderson and that before the com¬ 
mencement or during the pendency of said action in the Court of 
Claims said Henderson sold and assigned the same to Marion Butler 
and Josiah M. Vale or one or the other of them and that said Butler 
and Vale or one or the other of them are or is now’ the ow ner of all 
such rights including the award of the Court of Claims to said 
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Henderson and the pretended claim against the award of $3,000 to 
said May. 

That the claim of the complainant herein is founded upon con¬ 
tracts or assignments made subsequent to the death of Levi Maish, 
and of which this defendant administrator had no knowledge until 
the suit of Butler and Vale v. the United States was instituted in 
the Court of Claims, when and where it was first learned by him of 
the said contracts of assignments of said Gordon claimed by them 
to bind the interests in the Colville fees. 

Therefore, this defendant prays that the rule to show cause 
29 may be discharged, that the bill may be dismissed, for a 
decree for his costs herein, and for such other general relief 
as the Court mav deem just and proper. 

BENJAMIN MILLER. 


District of Columbia, ss: 

I do solemnly swear that I am the administrator of the estate of 
Levi Maish, deceased; and I have read the foregoing answer and 
know the contents thereof, and that the facts therein stated upon my 
personal knowledge are true, and those stated upon information and 
belief I believe to be true. 

BENJAMIN MILLER. 

Sworn to and subscribed before me this 5th day of October, 1908. 

[BENJAMIN MILLER,]* 
[seal.] E. H. PARKINS, 

Notary Public. 


Replication. 

Filed Oct. 17, 1908. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28000. 

Indian Protective Association, Complainant, 

vs. 

Charles H. Treat, Treasurer of the United States; Hugh H. 
Gordon, Benjamin Miller, Administrator of the Estate of Levi 
Maish, Deceased, Defendants. 

30 Now comes the complainant, by its Solicitors, and joins 

issue on the Answers of the defendants, Hugh H. Gordon 
and Benjamin Miller, Administrator. 

CHARLES POE, 

BERRY & MINOR, 
Solicitors for Complainant. 


[♦Erased in copy.] 
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Order Consolidating Causes. 

Filed Nov. 2, 1908. 

No. 28005. 

In the Supreme Court of the District of Columbia, Holding in 

Equity. 

(No. 28000.) 

Indian Protective Association, Plaintiff, 

against 

Charles II. Treat, Treasurer of the United States; Hugh H. 
Gordon. Benjamin Miller, Administrator of the Estate of Levi 
Maish. Deceased, Defendants. 

(No. 28005.) 

Kiciiard D. Gwydir, J. W. Edwards, Wendell Hall, Plaintiffs, 

against 

Charles H. Treat, Treasurer of the’ United States; Hugh H. 
Gordon, Benjamin Miller, Administrator of the Estate of Levi 
Maish, Deceased, Defendants. 

(No. 28006.) 

Frederick C. Robertson, Plaintiff, 
against 

Hugh H. Gordon, Marion Butler, and Josiah M. Vale, Indi¬ 
vidually and as Partners under the Firm-name and Style of But¬ 
ler and Vale; George B. Cortelvou, Secretary of the Treasury; 
James R. Garfield, Secretary of the Interior," Charles H. Treat, 
Treasurer of the United States of America, Defendants. 

It being suggested by the Court by Daniel W. Baker, 
31 Esquire, Attorney of The United States of America, solicitor 
for defendants common to all the above entitled causes, that 
the said causes are of a like nature and relative to the same ques¬ 
tions, and are now pending in this court; 

Upon his motion, Messrs. Charles Poe and George H. Patrick, 
solicitors respectively for the plaintiffs in all said causes being pres¬ 
ent and assenting thereto, and the matter being understood by the 
Court, to avoid costs and delay in the administration of justice, and 
in the interest of equitable proceedings conformably to the usages 
of the court, the same appearing reasonable, on this second day of 
November, one thousand nine hundred and eight, 

It is ordered. That the said several causes set out in the caption 
hereof be and they hereby are consolidated into one cause to be con¬ 
sidered and heard under the number 28005. 

It is further ordered, upon motion of George H. Patrick, solicitor 



HUGH H. GORDON fiT At. 


25 


fu r ^u de i riC ^ C * £ obertson > plaintiff in cause No. 28006, original, 
that Charles James B. Archer and Nathaniel S. Faucett, be and 
they hereby are appointed receivers of this Court in the said cause, 
as consolidated, with full power and authority to demand and re¬ 
ceive from The L mted States of America, or the Treasurer thereof 
the sum of twenty-two thousand dollars, to wit; the several sums of 
fourteen thousand dollars ($14,000), awarded to Hugh H. Gordon, 
six thousand dollare ($6,000), awarded to Benjamin Miller, admin¬ 
istrator of Levi Maish, deceased, and two thousand dollars ($2 000) 
awarded to Frederick C. Robertson, by the judgment and decree of 

o 9 ft e W Chums of The United States of America, on 

d- March 25 1908 m the case entitled Butler and Vale (Marion 

Butler and Josiah M. A r ale) against the United States and the 
Indians residing on the Colville Reservation, No. 29526 in the 
said court. ’ 

It is further ordered, That the title to the said sum and sums of 
money is hereby vested in the said receivers, for the benefit of whom¬ 
soever the Court shall hereafter adjudge entitled to the same; and 
the said receivers are also authorized and directed to receive from 
the United States of America, or the Treasurer thereof, or any other 
officer authorized to deliver the same, any and all cheques, drafts 
warrants, or other evidences of indebtedness issued or to be issued 
in payment of the said sum and sums of monev and any and all sum 
and sums of money due and to be paid in settlement and satisfaction 
of said award and awards as aforesaid. 

It is further ordered, That before demanding or receiving the 
said sum and sums of money, cheques, drafts, warrants, or other 
evidences of indebtedness, or any part thereof, the said receivers 
shall give a bond payable to The United States of America in the 
penal sum of twenty-five thousand dollars ($25,000), conditioned 

*1 11 }" ! U •hseliarge of their duties as such receivers under this 
and a 1 further orders of this Court to be made in this cause as con- 
solidated. 

It is further ordered That upon the payment of the said money 

l°nd L ea 9 d s^« ei ^ e n’ *. he fj? bi ! ls T E( l uit y No - 28005, No. 28000 
and No 28006, shall stand dismissed as to the defendant Charles H 

99 vh T x- ea T'^L of . the United States > 1111,1 the said Bill in 
33 Equity No. 28006 shall stand dismissed as to the defendants 

b r> c ?? r £ e . Cortelyou, Secretary of the Treasury and James 

K. Garfield, Secretary of the Interior, the same being without costs to 
any of the said defendants. 

JOB BARNARD, Justice. 


4—2096a 
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Testimony on Behalf of Complainant . 

Filed Feb. 24, 1909. 

In the Supreme Court of the District of Columbia. 


Equity. No. 28000. 

Indian Protective Association 

vs. 

Charles H. Treat, Treasurer of the United States; Hugh H. Gor- 
don, and Benjamin Miller, Administrator of the Estate of Levi 
Maish, Deceased. 


At the request of Messrs. Berry <fc Minor, and Charles Poe, So- 
Heitors for complainant, 1 have this clay fixed Tuesday next, Decern- 
ber 1, 1908, at three o’clock in the afternoon of that day, and the 
law offices of Messrs. Berry & Minor, rooms 703-0 in the Colorado 
Building, Northeast corner of 14th and G Streets, Northwest, in the 
city of \\ ashington, District of Columbia, as the time and place 
when and where testimony on behalf of the complainant in the above 
entitled cause will be taken before me. 

ALBERT HARPER, 

Examiner in Chancern. 

November 27, 1908. 


To Andrew Lipscomb, Esq., Solicitor for Deft; Hugh II. Gordon, 
Messrs. Louis A. Pradt and Ileber J. May, Solicitors for Def t 
Benjamin Miller, Adm’r: 

Lake notice that at the time and place fixed in the foregoing order 

# timony on behalf of the complainant in the above 

entitled cause. 


y 

Solicitors for Complainant. 

November 27, 1908. 



Service acknowledged this 27th day of November, 1908. 

H. J. MAY. 

ANDREW LIPSCOMB. 

35 Be it remembered That at an examination of witnesses be¬ 
gun and held on the 1st day of December, 1908, personally 
appeared before me, Albert Harper, an Examiner in Chancery of the 
Supreme Court of the District of Columbia, the within named 
Daniel B. Henderson, who, being produced as a witness of lawful 
age for and on behalf of the complainant, and being first duly sworn 
and cautioned to tell the truth, the whole truth, and nothing but the 
truth, touching the matters at issue in the above entitled cause, did 
depose and say as follows: 
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December 1 , 1908—Tuesday, 3 O’clock P. M. 

Met pursuant to foregoing notice. 

Appearances: Messrs. Charles Poe and Benjamin 8. Minor, of So¬ 
licitors for complainant; Andrew A. Lipscomb, Esq., Solicitor for the 
defendant; Hugh H. Gordon, who is present; Messrs. Louis A. Pradt 
and Heber J. May, Solicitors for the defendant, Benjamin Miller, 
Administrator, who is present: also the Examiner, Albert Harper, 
Esq.; and— 

Daniel B. Henderson, who, being produced as a witness of law¬ 
ful age for and on behalf of the complainant, and being first duly 
sworn, deposes and says: 

Direct examination. 

By Mr. Poe: 

Q. Please state your name, age, residence and occupation. 
3t> A. My name is Daniel B. Henderson; I am forty-seven years 
°f age; 1 am a lawyer; my residence is in Bedford County, 
Virginia; my office headquarters are in Washington, 1). C. 

Q* y° u know' the parties to this cause: the Indian Protective 
Association, Hugh H. Gordon, and Benjamin Miller, Administrator 
of the Estate of Levi Maish, deceased? A. Yes, sir. 

Q. You also know Charles II. Treat, Treasurer of the United 
States, in his official capacity? A. Yes, sir. 

Q. Do you remember having entered into a contract with Hugh 
H. Gordon with reference to the assignment of a certain interest in 
a contract between said Hugh II. Gordon and Levi Maish with the 
Colville Tribe of Indians? A. I do. 

Q. About what time was it that you entered into such contract 
with Mr. Gordon? A. It was in the early part of the year 1901, I 
think. 

Q. I hand you now a paper, a copy of which is filed with the bill 
of complaint, and marked Exhibit B, and ask you to state whether 
you can identify the signatures to it, and if yea, will you file it w T ith 
your answer to this interrogatory, and also at the same time state 
all that you know’ of the circumstances surrounding its execution? 
A. I recognize this document, as one of the three parts of the con¬ 
tract entered into in the early part of 1901, by and among 
37 Hugh H. Gordon, Daniel B. Henderson, and Heber J. May, 
relating to the subject-matter set forth in the contract. The 
circumstances surrounding the execution of this instrument regard¬ 
ing w r hich you enquire, briefly were- 

Mr. Pradt (interposing): We object to any testimony relating to 
circumstances preceding the signing of the contract, because the con¬ 
tract is the best evidence and contains the final agreement between 
the parties. 

A. (Continuing:) The circumstances surrounding the execution 
of this instrument, briefly, were: that the contract in hand was the 
result of negotiations among Hugh H. Gordon, Heber J. May, and 
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one Ihohard C Adams and myself, Adams and I acting on behalf 
of the Indian Protective Association. My recollection is that the 
contract in its present form came to my notice at the hands of Heber 
■I. May somewhere near the latter part of January, 1903—it having 
been executed by Hugh H. Gordon at the time—and that upon its 
receipt here at \\ ashington from Mr. Gordon, who was then not in 
Washington, it was executed by Heber J. May and myself. 

t ?■ To whom does that contract now belong?' A. It belongs to the 
Indian Protpctive Association. 

Q. How did that Association acquire it? A. It acquired it in part 
from Heber J. May, through one, Richard C. Adams, and in part 
directly through me. and by me from Hugh H. Gordon. 

Q. Where is Levi Maish? A. I never knew Levi Maish. Mv in- 
formation is that he is dead, and was at the time this contract was 
executed, as appears on the face of it. 

^ ii^’ ^ anything, do you know of a copartnership 

alleged to have existed between Levi Maish and Hugh H 
Gordon ? * 

Mr. Pradt: T object to any evidence relating to an alleged co¬ 
partnership between Gordon and Maish for the reason that the wit¬ 
ness has already testified that he never knew Mr. Maish and that 
as regards the defendant, Maish, such testimony must be hearsay. ’ 

A. All that I know in reference to the copartnership existing be- 
tv eon - ai>h and Gordon in this matter is what appeared or appears 
of record m the Colville case, and mainly the fact that certain com¬ 
munications to the Indian Office were made bv Hugh II. Gordon 

representing himself to be the surviving partner of Maish and 
Gordon- 

,, M , r f RAI, T : 1 n "? v « 'hat this answer be stricken out as not being 
facte ^ evKeno °' t,le recor<i being the best evidence of the alleged 

Mr. Poe : This is the record which you have offered as an exhibit. 

! Pradt; But. the record is the best evidence, and not this 
man’s information about it. 

Ju I Ji‘ ESS ii Th « e S a ^ n,e !’ t or declaration contained in this contract 
itself from Hugh H. Gordon and the endorsement upon the original 

Gordon* ' * ,e Go,v '" e Indians by Levi Maish acting for Maish <fc 

Q. You say that all these acts will be found among the records 

39 T T h rtT °Wfc° f C n mS in ,he casc of the Comile Indians? 
* iy A. I think they will; yes. 

Af . , 9\Tfi u s P e % of the acceptance of the contract bv Levi 
\ ai T>i ° n ( * Gordon; to what contract do you* refer 9 

A. The contract between the several bands of Colville Indians on 

part. 0 "' P 8 l8ish and Hugh H Gordon 0n ‘he other 

filed'aTExhThh" a r* he c T- rac !’ a C °P>' of fl ’hich is 
gj,” a txh b,t A with the bill of complaint in this case? A. Yes, 


I 
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Q; J ljRnd you now a paper and ask you if it is the original of the 
Exhibit known as Exhibit C with the bill of complaint in this case, 
and purporting to be an agreement between Heber J. May, Daniel 
IJ e rj^ e . rso| b an( l Richard C. Adams, and also a paper which would 
l)e Exhibit D, also filed with the bill of complaint and purporting 
to be an assignment from ITeber .T. May to Richard C. Adams, and 
an assignment from Richard C. Adams to the complainant in this 

you can identify those two papers? A. The 
first is the original of an agreement by and among Heber J. May, 
Daniel B. Henderson, and Richard C. Adams, relating to the Maish- 
Gordon contract ; and the second is the original of an assignment 
bv Heber J. May to Richard C. Adams and bv R. C. Adams to the 
Indian Protective Association; and T think they are, respectively 

Exhibits C and D, copies of which are attached to the bill in this 
case. 


40 Stipulation. 

It is stipulated by and between the parties to this cause that the 
records and other proceedings of the Court of Claims, or such por¬ 
tions thereof as either side may desire to refer to, may be considered 
as in this case, and may be used at the hearing. 

Tt is also stipulated that either side may refer to and read at the 
bearing of the cause, as if it had been introduced in evidence, any 
authorized publication of the laws of the State of Delaware with 
reference to the formation and dissolution of corporations. 

Tt is also further stipulated that at the hearing there may be read 
in evidence the proclamation of Preston Lea, Governor of the State 
of Delaware, dated January 21, 1907, reciting in substance that the 
charter of the Indian Protective Association is repealed for failure 
to pay taxes assessed against such corporation under the laws of the 
State of Delaware. 

Q. Has the complainant ever received any portion of the award 
made by the Court of Claims to Benjamin Miller, Administrator 
of Levi Maish deceased, or of that made to Hugh H. Gordon? A. 
No. sir. 

Cross-exa m i na tion. 

By Mr. Pradt: 

Q. Did this Indian Protective Association render any services for 
the Colville Indians directly? 

Mr. Poe: I object to that as immaterial to anv issue involved 
in this case. 

41 A. The only service that the Indian Protective Association 

could render, so far as I understand, would be through their 
representatives, General Counsel, or Agents. 

Q. Did the Indian Protective Association have any relation what¬ 
ever to this matter of the claim of the Colville Indians except through 
the alleged assignment you have recited here, of rights which you 
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<ind Heber J. May had acquired in the matter of the prosecution 
of that claim from Gordon & Maish? A. I do not know whether 
they had any other relations or not. I do not know exactly what 
the question imports. Their financial interest in the claim so far 
as I now recall, came through Heber J. May, Richard C. Adams 
and myself. 

Q. Well, let us be specific; you were employed by Mr. Gordon 
to render services as an attorney in the prosecution of the claim of 
the Colville Indians, were you not? A. Mv contract of employment 
is in evidence. 

i Q\_ You «ui answer that question yes or no? A. I understood 
that J was employed in the capacity of an attorney. 

Q, Now you say you assign whatever rights you acquired under 
that employment either directly or through others to the Indian 
I rotective Association? A. No, sir; I don’t think I said that. 

N ;/ iat l do y° u say? A. I say that the contract was taken for 
the benefit of the Indian Protective Association, and that the 
Indian Protective Association was entitled to anv fees we 
were to receive for the prosecution of the work by me. 
i> ** ^ what was meant when this employment of 

yourself was had by Mr. Gordon? A. I did not say that, either. 

C|. Well., I will ask you the direct question: When vou were em¬ 
ployed by Mr. Gordon in this matter, did you intend 'that all serv¬ 
ices you rendered under that employment should inure to the benefit 
of the Indian Protective Association? A. My recollection is that 
that was my intention at the time. 

Q. It was not so stated in your contract? A. Let me ask. do vou 
refer to the contract with Mr. Gordon? 

Q. Certainly. A. The contract speaks for itself. 

Q. You can tell us whether there was any such contract as that 

or such recital in that contract? A. I do not think it contains that 
recital. 

Q. Why did it not contain it if that was the intention? A There 
was no occasion for it, so far as I know. 

Q. Any occasion for concealing it? A. None whatever, and it 
was not concealed. 

Q* It was concealed so far as the contract was concerned, wasn’t 
it. A. 1 do not think the contract would know whether a thing was 
concealed or not. The contracting parties, or some of them* 
knew. 

43 T? n t0 sav that Mr Gordon knew that at 

•4 * tlme * A * 1 do ” ot knovv > sir, whether Mr. Gordon knew 

it at that time or not. I had never met Mr. Gordon at that time. 

.. * °u made the contract with Mr. Gordon, did vou not? A 

Mr. Gordon signed the contract. 

Q. Was he not one of the contracting parties you have just re¬ 
ferred to? A. Yes, sir. ' 

Q. Then do you mean to omit him from the list of contracting 
parties who knew of it at the time, or to include him? A. I do not 

lx* . | T - # knew al the time he signed the contract 

my relations to the Indian Protective Association or not. 
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Q. Did Mr. Gordon know at (he time that, while he was employ- 
itig you, whatever you did was to be for the benefit of the Indian 
Protective Association? A. No, sir; and that was not the fact. 

Q. Do you want to qualify what I understand to be your state¬ 
ment that that arrangement was intended to be for the benefit of the 
Indian Protective Association? A. I have never so testified. 

Q. You did not so testify? A. No, sir. 

Q. W as it to be for the benefit of the Indian Protective Associa¬ 
tion? A. In some respects it w T as, yes. 

44 Q. In what respect? A. In respect to the compensation 
that was to arise out of the prosecution of the claims. 

Q. What else was under contemplation? A. The recovery of the 
money for the Indians. 

Q. That was what would bring about the compensation, was it 

not? A. Presumablv. 

•/ 

Q. Was not the Indian Protective Association at all concerned to 
have the Indians recover their money? A. It was, to the extent that 
the fee was contingent upon it, I should say. 

Q. Was not the Indian Protective Association sentimentally inter¬ 
ested in it more than you were? A. I have never been a corporation, 
and therefore cannot speak from the sentimental standpoint of a cor¬ 
poration. 

Q. You have been pretty near the whole of this corporation, have 
you not? A. No, sir. 

Q. In consequence of that employment, in the matter of this 
claim of the Colville Indians, you rendered certain services with 
reference to the prosecution of that claim, as an attorney, did you 
not? A. Yes, sir. 

Q. And. after the jurisdictional Act was passed, by which the 
Court of Claims was empowered to determine the value of the serv¬ 
ices of various attorneys in that matter, you presented to the con¬ 
sideration of the Court of Claims in that case your services, 

45 did you not? A. My testimony was taken in the case, sir. 

Q. You can answer a question like that yes or no. Did 
you not present the matter of your services, with relation to that 
claim, to the consideration of the Court of Claims? A. I can only 
answer it in the way that I have started to do, sir, by saying that my 
testimony was taken, under a subpoena, by Butler and Vail, who 
were the plaintiffs in the ease, and that I testified to the value of the 
sendees rendered. 

Q. Did you not at one time file a petition respecting those services? 
A. No, sir. 

Q. An intending petition? A. No, sir. 

Q. And afterwards withdrew it? A. No, sir. 

Q. You permitted the Court of Claims to consider the matter of 
your services, and to make a finding with relation to them and the 
value thereof in that case, did you not? A. I do not think I raised 
any opposition to it. 

Q. As a matter of fact, they did do that, did they not—made it 
a part of their findings as to your sendees and their value? A. The 
record show's an allowance of five thousand dollars for my sendees. 


Indian protective association \fs. 

Q. Answer my question, yes or no. A. I don’t remember just 
. . " liat the finding was on that point, Mr. Pradt. 

4t> Q. Do you remember the amount they said your services 
were worth? A. I have already stated that the Court ^ 
they were worth five thousand dollars 

TT”™,' * h ” lh “ ,h ' °”" *■» 

No^sir^° V0U mean *° ?aV ^' al you * lave nev er read that finding? A. 

., 5 y°u mean to say that you do not know, in a general way 
that that finding reeites not only what your serrices were worth but 
what they were A. No, sir; I don’t remember even that ’ 
y. why don t you remember it? A. Again I have to answer thm 

Jefe°r n to it" 0 "' K y ° U haVe ,he findinR here 1 wil1 he very glad to 

Q. Has that amount of five thousand dollars, which the Court of 
Claims found your services were worth as an attorned in the matter 
of the prosecution of the claim of the Colville Indians, been paid? 

Mr Poe: That question is objected to as immaterial to anv issnp 
raised bv the pleadings in this case, and entirely irrelevant thereto. 
A. Yes, sir; it has been paid. 

47 % Tv wl ?T } .T that hee . n A. To me. 

P ai d \° you in vour personal capacity or a* 
representative of the Indian Protective Association? ! 
Paid to me in my personal capacity ‘ 

A Nn D !fr. y ?'l a<COUn .‘ f ° r U t0 '' ie In,lia " Protective Association? 
iiciafion ’ 1 e aooountcd for »* ‘o the Indian Protective As- 

Q. Is it your money, or is it their money? A. Well sir- it is 
probably in part, or was, largely, the money of the Indian Protec¬ 
tive Association, and will be accounted for by me. 

saT? Y ° U Say h Was P artiall y theirs ? A. Largely theirs, I should 
« 

A I'/ aS Ji not ^ 10 iiy theirs, under your assignment to them? 

A. I do not know about that, entirely, Mr. Pradt* that is not a mat 

Association*** W " * e “ lcd between mvself and the ’ Indian Protective 

Q. ^ou mean that that assignment was not conclusive—is that 
what you mean? A. No, sir; I don’t mean that. u ' , ' e - ,s that 

• V , ,h ?, tln i? thlSi c,alnl against the Colville Indians was nend- 

B, filer v ° f Ci ™ S ’ an< ? a Petition had been filed by 

Butler and A ail, did you not enter into an agreement with Butler 

and Vail, or one of them, by which you assigned to them your 
claim for your services rendered in that matter? ^ 

Mr. Poe: I object to that as immaterial and irrelevant to any 
issue raised by the pleadings. ‘ 

48 A I made several assignments, I think, to Butler and Vail 
in the matter for advances made by them to me of money 
on account of the fee that might be allowed me. y 

Q. Mr. Henderson, did you not assign your claim for any com- 
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pensation that might be due to you, as attorney for the Polvillp 
Indians, to Butler and Vail, during the pendency or about the time 
of the pendency of that case in the Court of Claims? 

,¥ r - P . 0E ■' The same objection, and the additional objection that 
mem e 7ti S lf UCh a “ asslgnment the *>•* evidence would be J the assigm 

A. My answer is just what I have answered above 
Js|- Can you not answer yes or no? A. No, sir. 

fire X* Timer d 

eourt of Claims ylursdf andfilhVouUhe mlZvf A.io lir° 

Q. Do you deny that you told me that? A No sir•’ T dn n„. 
‘•eny. I don’t remember telling you that. ' ’ ’ 1 d ° n0t 

Q. Do you not also remember that about that time von tnU Mr 
Mav the same thing? A. No, sir I don’t remember T * " 

Q. But you do not denv that you did tell him that? A. No, sir. 

Q. Now, Mr. Henderson, will you please explain how itl 
was possible for you to have any power to assign to Butler 

vou to the Cok-iHe ?'"}• for compensation for services rendered by 

signed to the Indian Protective Association? ^ ^ \ 

Mr. Poe: I object to that as immaterial and as cillinty fnr on I 
expression of opinion on the entire case by the witness. 

A. I can't explain that to you, sir. 

Q. Mr. Henderson, did you know at the time that the interven¬ 
ed m f0r the l! ? dlan Protective Association was filed in this 
Cohille Indian case, that their charter had been declared forfeited 

T Vr/ 6 ^ overi , 1 . or of th ^ 8tate of Delaware. A. No, sir; I don't think 
I did. I can t remember that I did. tnmk 

Q, M ere you at all aware of the law relating to the necessity of 
your keeping up the taxes required by the State of Delaware in 

W, r i‘°r tlnUC thC ex,stence of the corporation? A. In a general 
Q. And were you aware at that time that vour charter had been 

a C mably°f e X e? ^ 1 1 « ^ 

Q. Was not this assignment to the Indian Protective Association 
af ‘ e 1 r i h ? intervening petition had been filed, and was not the 
blank fMed? m by putting m their name? A. What assign- 

50 Q The assignment of Adams to the Indian Protective As- - 
/-> ^ s , 0cl i. atl0 "' Assignment by Adams of what? 

Q. Of the rights he got from either you or May, to the Indian 
Protective Association? A. I have not seen any such assignment. 

Q. Since you do not remember, will you kindly rehearse all the 
assignments made by which the rights acquired bv you and Mav 
reached the Indian Protective Association? A. Yes I think I cab 
do that for vou : the contract between and among Hugh H Gordon 
Daniel B. Hem erson and Heber J. May, just referred to, appeals to 
5—2096 a 
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have been executed on the blank day of January, 1901; on January 
23, 1901, there appears an agreement among Ileber J. May, Daniel 
B. Henderson and Richard C. Adams whereby that fee accuring 
under the Gordon-Maish contract was to be divided equally into 
three parts among May, Henderson and Adams; that contract, as 
has been stated, was made for the benefit of the Indian Protective 
Association by Adams and myself; and on the 3rd day of September, 
1901, appears the assignment by Heber J. May to Richard C. Adams 
of his one-third interest in the fee, and by Adams assigned on Sep¬ 
tember 4, 1901, to the Indian Protective Association. I presume 
that that last is the assignment you have reference to. 

Q. Yes, that is it as 1 understand it. A. I can answer your ques¬ 
tion with reference to that. 

51 Q. Now, will you answer as to that dated September 4, 
1901? A. The assignment was made in blank at the time 

it was written and signed by Mr. Adams, and the words, ‘^Indian 
Protective Association/' were filled in the blank after the Institution 
of these suits now pending. 

Mr. Poe: Not alter. Though I am not testifying. 

Witness: Or possibly at the time of the institution of these suits; 
I am not sure. It was about the time, if not after. 

Q. Then, that would be in the year 1908? A. In 1908, yes. 

Q. Filled in by whom? A. It was filled in, as I remember, by 
Mr. Rowland of the firm of Berry & Minor. 

Q. Have you that before you? A. I have. 

Q : The assignment to which you refer is at the foot of this paper. 
Exhibit D, to the bill of complaint, and the words, “Indian Protec¬ 
tive Association/’ are in a different handwriting from the body of 
this assignment? A. Yes, sir. 

Q. Do you understand that the body of that assignment is in Mr. 
Adams’ handwriting? A. I think so." 

Q. So that, he signed this September 4, 1901, without there being 
any assignee named, and those words, “Indian Protective Associa¬ 
tion,” were written in during the year 1908, sometime early in the 
year, as you understand? A. In July, I think, about the time of 
the institution of this suit. 

52 Q. Do you say you know of your own knowledge that 
those words were written in by Mr. Rowland? A. Yes, I 

think I saw him write them in. 

Q. And so you say that is his handwriting? A. Yes, sir. 

Q. Mr. Adams was not present, was he, at the time? A. No, sir. 
Q. Mr. Henderson, what official positions do you hold in the 
Indian Protective Association? A. I am its general counsel, I am 
also secretary of that Company, I believe. 

Q. And Treasurer?—or is not that necessary? A. I am not 
sure about that. 

Q, Do you remember signing a jurat or verification to an inter¬ 
vening petition of the Indian Protective Association in that Col¬ 
ville Indian case in which you described yourself as secretary and 
treasurer? A. No, sir; I do not. 
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Q. At the time that intervening petition was filed, did the Indian \ 
Protective Association have an office in this city? A. Yes, sir. I 

Q. Where was that? A. In the Bond Building. I 

Q. Was that in your office? A. I think so; I think they were / 
together. | 

Q. Under your hat? A. Part of it. I 

Q. When was the office removed from the office of Mr. Adams? I 
A. It never was in the office of Mr. Adams, Mr. Pradt, so 

53 far as I know. 

Q. Do you know whether the Indian Protective Associa¬ 
tion ever made any statements of its business from this office here 
to the Governor of Delaware, or to the proper officer of the State 
of Delaware? A. I cannot testify from actual memory, Mr. Pradt, 
but I am almost sure that it did make quite a number. It was or¬ 
ganized I think in 1901, and I suppose the first three or four years 
of its existence would show a list of the statements made by it. 

Q. It languished for several years before this Colville Indian case i 
was prosecuted, did it not? A. Yes, very decidedly. , 

Q. This assignment, executed in blank by Mr. Adams, which 
blank was afterwards filled out for the Indian Protective Associa¬ 
tion, conveyed his interest, simply, or how was it? A. If you refer 
to the assignment at the foot of Exhibit D, I should say that that 
conveyed only the interest that Mr. Adams acquired from Heber J. 
May. 

Q. Is there any written assignment anywhere of your interest ac- / 
quired through your employment by Hugh H. Gordon? A. Yes, 
sir; there is a general contract among the Indian Protective Asso¬ 
ciation, Adams, myself and Senator Owen, I believe, whereby all of 
the Indian contracts that we took before and after the organization 
of this corporation inured to the benefit, of the corporation. We 
formed the organization for the purpose of prosecuting these Indian 
claims, and turned in to the corporation all the contracts that we 
had at the time of the organization and those that were sub- 

54 sequentlv secured as long as we were with the corporation, 
barring one or two that were reserved by Senator Owen, 

notably the Eastern Cherokee case, and one reserved by Mr. Adams, 
which was his case, the Delaware Indians against the Cherokees. 

Q. That instrument has not vet been put in evidence—the one 
you have last referred to,—has it? A. I do not know whether it 
has or not; I think not. I have not seen it for a long time, and do 
not believe it has been put in evidence. 

Q. Will you not find it and put it in the record? A. If I can 

find it I will. 

Redirect examination. 

By Mr. Poe: 

Q, In whose possession have these three exhibits, which you 
have produced, always been since their execution? A. In my own. 

Q. As an individual or as representing the Indian Protective 
Association? A. As the representative of the Indian Protective 
Association. 
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Q. Who furnished the money for the purchase of these assien- 
ments, so far as money was the consideration of them? A. The 
Indian Protective Association. 

Q. Was the assignment from Adams, which was in blank, deliv- 
ered by him when it was executed to the Indian Protective Asso¬ 
ciation ( I mean the assignment at the foot of Exhibit D. 

Mr. Pradt: I object to the question as leading. 

55 A. My recollection is that it was delivered to me person- 
aUv for the Indian Protective Association; at all events, I 
should say it has been in my possession ever since the time of its 
execution, or approximately so. 

t 9-' F< £ who ^ benefit . was it held? A. For the benefit of the 
Indian Protective Association. 

Q. Was there any objection on the part of Mr. Richard C. Adams, 
to filling up the blank which you had left in that assignment? A. 

T don’t know, sir; I have never asked him. 

Q. Did he have any concern with or ownership of it after the 
title had parted from him? 

^ r * P RADT: object to this, as calling for an opinion and also 

as calling for hearsay testimony. 

A. I can only say that I do not believe he could possibly have 
had any objection. I can’t imagine what his objection would be. 

I think I can throw some light on that question for the benefit of 
all of you, if there is any doubt in regard to it: Mr. Adams from 
time to time issued and distributed pamphlets showing the assets 
of the Indian Protective Association, and this Colville fee has been 
among the things included in the Exhibits that lie has set forth. 
If anyone desires it, I think I can hunt up, among the old records 
of the office, several copies of such papers that were printed on his 
own motion, and distributed by him largely with a view to selling 
interests in the different claims, the property of the Company 

DAN’L B. HENPEDSON. 
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Subscribed and sworn to before me this 1st dav of Decem¬ 
ber, 1908. 


ALBERT TIARPER, Examiner. 


Note.— And now, this 23rd day of February, 1909, comes Charles 
i oe, Esquire, of Solicitors for Complainant, and announces testimonv 
on behalf of the complainant closed. 

ALBERT HARPER, Examiner. 


57 


Morton Contract. 


(Paper referred to on Page 22 of Complainant’s testimonv—pro¬ 
duced at the trial—to be incorporated in Record on Appeal H B 
R.) Endorsement in pencil on back of Original Contract 


T , St. Louis, Mo., May 29 1901 

John Morton, Esq., St. Louis, Mo. J ’ U1 * 


Dear Sir: In accordance with our conversation, we respectfully 
submit for your consideration the following proposition; which, 
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f ccptance in "-ritinjr. shall be held and considered as a 
contract and agreement between us 

ofTlj! pr0p0Se ‘7 form a Corporation nnder the laws 

?wLtfo, ’’ It?* Tn e ’ * 0 , be kno "' n ?? the “ Indian Protective 
ThouLnd Dollars (.$l U oJ > 000 00) 0n ' a "^ able St<>Ck ° f ° ne Hundred 

It is proposed by the undersigned to transfer to this Corporation 
a large number of valuable contracts, which the undersigned have 

Zn G TriL ln t0geth f With al] fl,ture contracts with In- 

nan Tritx> or bands in accordance with the scope of the contract 

i TuZ 3rd H H 11 ' !" u Um - b >' ■"d Wwin 

stzr" 1 by *• '■ °' m ’ 

l. j A ^ ntee Shawnee Contract: Claim vs. State of Texas 
land on Brazos 0x8 miles, worth 000 000 00 oc J 
cent = $700,000.00. *-,uuu,uuu.U0, fee 35 per 

2nd. Absentee Shawnee Contrjict v« tt q /m • \ • , 

Fnoch Hoag claim ($4 340 48*> 40^ V o~ <Uni * 111 P ar ^ ^he 
108 00) W,rf4U,4rfJ.49). Fee 2o per cent, ($1,085,- 

-*a ass 

si. 

States of'thc value of land^l ["V'lh 5 ec0Ver - v a S» in ?‘ ‘he United 
fpe ’nvelved amounts to about $40,000 00 '°' PI ' a,10n 111 " tnc h the 

«^V?S 3 Sh th ? C 6 otio 6 S b £feo e ooo I,,dia,,s for ,he 

oogisaasit ates-^’siass- $9s - 

Eastern < Cherokee"case^ L ° We " f ° r ?10 000 00 of *e fee in the 

to tnmMct'fdllte^timat^India^b^inewofhthe Urdf e d^?t M t^ 1 t, W ^ Cb 
business at the National Capital. ‘ ' “ U pd States having 

■»<i. ■»«!»« \c? sz '3,",T.s 1 r“ >>«"*»« 
SSU) "ASM js ,. 1 1 j 

SiifsSS'dSX. 0 Kir t 

too .v.S.°L"fir;^s: 
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With a view to securing your cooperation it is proposed by the 
undersigned to form an association with you, making a close cor¬ 
poration of this Company, pooling our Stock on such terms as we 
may agree, and convey to you one fourth of the capital Stock of 
the said Company. 

In view of the above agreement on our part it is proposed that 
you shall give your acceptance for $1,000.00 due in thirty days, 
and agree to provide the money to meet the expenses of tbe pro¬ 
posed Corporation whenever necessary as above set forth; it being 
understood that the fifteen thousand dollars is payable on demand 
in the Treasury of the Company subsequent to January 1st, 1902, 
as the Board of Directors may require. 

It is further understood and agreed that out of the first earnings 
of the proposed Corporation there shall be repaid to you the full 
amount of your investment of $20,000.00 or so much as you may 
have then advanced; provided, however, that the treasury shall not 
be diminished by such payment below a point of safety fixed at 
the sum of Ten Thousand Dollars. 

00 It is proposed that the management of the Land Grant to 

t the Cherokees and affiliated Bands, lying between the Ange¬ 
lina Neelies and Sabine Bivers shall be particularly subject to your 
direction. 

Your acceptance in writing of this proposal will be held as a pre¬ 
liminary contract between us. 

Respectfully yours. 

ROB’T G. OWEN. 

RICHARD C. ADAMS. 
DAN’L B. HENDERSON. 

T hereby accept the above Proposition. 

JNO MORTON. 


61 Testimony on Behalf of Intervening Petitioner*. 

Filed February 19, 1909. 

Tn the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28000. 

Indian Protective Association, Complainant. 

vs. 

Charles II. Treat, Treasurer, etc., et al., Defendants. 

Parties met pursuant to notice at office of Louis A. Pradt, Esq . 
Hibbs Building, Fifteenth Street. Northwest, Washington, D. C., at 
ten o’clock, Saturday, January 23rd, 1909, for the purpose of con¬ 
tinuing the taking of testimony. 

Present: Messrs. Charles Poe, Hugh Rowland, and Benjamin 
Minor, Solicitors for the Complainants; Louis A. Pradt, Esq., So- 
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licitor lor the Defendant Miller. Administrator; James B. Archer, 
Jr., Esq., Solicitor for the Defendant ; George H. Patrick, Esq., So¬ 
licitor for Mr. Frederick Robertson, and the Examiner. 

Hugh H. Gordon, one of the defendants, being first duly sworn, 
was examined and testified as follows: 

Direct examination. 

By Mr. Pradt: 

Q. Aou are the defendant Hugh H. Gordon, in this action? A. 
l es, sir, one of the defendants. 

Q. Are you Hugh H. Gordon who together with Levi Maish 
entered into a contract with the Colville Indians that has 
been put in evidence in this action? A. Yes. 

Q. At the time that you and Maish entered into that con¬ 
tract were you associated together in a partnership of any kind? A. 
\\ e were not. \Y e occupied offices together, but were not associated 
in any way in business together as partners. 

Q. At the time what was the business of Mr. Maish? A. He was 
an attorney at law. 

Q. Was he practicing alone? A. He was. 

Q. At the time what was your business? A. Practicing law here. 

Q. Were you practicing alone? A. Yes, alone. 

Q. At any time subsequent to this contract with the Colville In¬ 
dians did you and Maish associate yourselves together in any sort of 
a partnership? A. W e never did—there never was any partnership 
contract between us, either written or verbal at any time. 

Q. There was introduced in evidence in the record of the case of 
the Colville Indians in the Court of Claims a letter head or fac¬ 
simile of a letter head bearing the heading Maish and Gordon, At¬ 
torneys at law. Do you know how that came to be printed in that 
way? A. A es, sir. Maish and I occupied offices together and we 
became associated together as joint contractors in this case with the 
Colville Indians. In order to carry on our correspondence 
(>3 we had this Maish and Gordon stationery printed for the pur¬ 
pose of use in that case. We had at the same time our in¬ 
dividual stationery which wss used in all other cases where we were 
individually interested—where we were not jointly interested. 

Q. Were you and he jointly interested at that time, or at any 
time subsequent, in any other contracts than that one? A. We 
never had any partnership interest at any time and never any joint 
interest except in this case with the Colville Indians, and possibly 
one other small case in which we were associated together, but there 
never was a partnership interest at any time. 

Q. Was this particular stationery about which you have just testi¬ 
fied used in any other business matters in which either you or Maish 
was interested, except this Colville interest. A. I have no recollec¬ 
tion of ever using it in any other matter. 

Q. When you say “I” you mean either of you? A. I have no 
recollection that it was ever used in any other matter. 
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Q. There has been introduced in evidence in this action a con¬ 
tract entered into between Heber J. May and Daniel B. Henderson, 
parties of the second part, described as Exhibit B, Equity No. 28,001, 
in which occurs this recital, “This agreement made and entered into 
by and between Hugh H. Gordon of Atlanta, Georgia, for himself, 
and as surviving partner of the firm of Maish and Gordon, party 
of the first part'’ you may explain that if you can? A. The 

64 explanation is very simple. I was in Atlanta at the time that 
contract was executed by me. I had previously had some cor¬ 
respondence with Messrs. May and Henderson in regard to taking 
up the work of prosecuting this case here in Washington, and as a 
result of this correspondence this contract or the original of this 
contract exhibited there was sent to me for execution, by May and 
Henderson. At that time the phraseology at the caption referring 
to me as the surviving partner of Maish and Gordon did not impress 
itself upon my mind, and I attached no importance then to the dis¬ 
tinction between surviving partner and surviving associate, and I 
signed the contract without noting that particular recital. The con¬ 
tract, however, was signed by — individually and not as surviving 
partner. 

Q. That is the signature you mean? A. Yes, and every other 
instrument signed by me during the entire history of that case was 
signed individually, and never as a partner of Maish. 

Q. Did you have anything at all to do with this recital in which 
you were described surviving partner of the firm of Maish and 
Gordon? A. Nothing whatever. Both this contract and two other 
contracts which are almost literally similar in verbiage, evidently 
copies of the first one executed, have practically the same recital 
and were signed in each case individually by me, but they all ema¬ 
nated apparently from the same source. 

Mr. Poe: I object to any reference by the witness to any other 
contracts in writing unless same be produced, and move to strike out 
that portion of his answer which refers to such contracts. 

65 Q. Are you able to state now who sent you this contract? 
A. My impression is that it was forwarded by Mr. Henderson, 

but I cannot recall positively about that. 

Mr. Pradt: That is all Mr. Gordon. 

Mr. Poe: We are not quite prepared to examine Major Gordon 
fully, but there are two or three questions we wish to ask him now 
on cross examination. 

Cross-examination. 

By Mr. Poe: 

Q. I understand you to say that you and Levi Maish entered into 
this contract as joint contractors and not as partners? A. What I 
mean by that is that we signed it and executed it as individuals and 
that the logical inference was that we were joint contractors—I do 
not mean that there w as any relationship between us except w r e would 
carry out the joint execution of this contract. 
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Q. You mean the legal result of your relationship towards this 
contract was as joint contractor as opposed to a partnership? A. 

X 68* 

Mr. Pradt : I object to the questions calling for a conclusion of 
law, and shall move to strike out the answer. 

Q. Do you then claim to own this entire contract as being the 
surviving joint contractor of Levi Maish, deceased? 

Mr. Archer: I object to that as calling for a conclusion of law, 
and as being immaterial and not responsive to any questions asked 
on the direct examination of this witness. 

Mr. Pradt: I enter the further objection that that issue 
t>6 was submitted to the Court of Claims in the case of the Col¬ 
ville Indians, and has been decided by that Court, and is 
therefore res ad judicata in this case. 

A. That claim was presented by me through my counsel before 
the Court of Claims. 

Q. Do you refuse to answer the question which I have propounded 
to you as to whether you now claim the fund in controversy as the 
surviving joint contractor of yourself and Levi Maish? A. I make 
no such claim now unless the decision of the Court of Claims is to 
be set aside. 

Q* Do you claim in this case as the surviving partner or the 
surviving joint contractor? A. As the surviving joint contractor. 

Q. Do you claim the whole of this fund as such surviving joint 
contractor or only half of it? 

Mr. Archer: I object to that as calling upon this witness to state 
what he proposes to do with the subject matter of this controversy, 
and not calling for any evidence that is responsive to the examina¬ 
tion in chief which simply went to the proposition that they were 
never partners and that this was the only joint transaction that they 
had together. I will advise the witness that he has the right to 
protect his legal rights in this matter, and with due respect for the 
Court he may decline to answer that question unless directed by the 
Court to do so. 

Mr. Poe: Then we will have to have the question certified to 
the Court, but will not do that now. 

Q, Do you deny that Levi Maish is entitled to any portion of 
this fund having died prior to the determination? 

67 Mr. Archer: I object to that as calling for a conclusion 

of law, and that the witness has not been shown to be com¬ 
petent to answer no foundation having been laid for it. 

Q. To whom did you return the contract referred to in your ex¬ 
amination in chief, after you had executed it? A. I cannot recall 
at this date whether it was to Mr. Henderson or to Mr. May, but I 
think it was to Mr. Henderson. 

Q. When was it that you first claimed an interest in this fund 
as a joint contractor with Levi Maish, and not as being a co-partner¬ 
ship between yourself and Levi Maish? A. That claim was pre- 

6—2096a 
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sented in one of my briefs before the Court of Claims—I cannot 
recall the exact date. 

Q. Was that prior or subsequent to the death of Maish? A. After 
Mr. Maish’s death—the case in the Court of Claims did not occur 
until several years after his death. 

Q. Do you remember whether that was in your first or in your 
supplemental brief? A. I think it was the supplemental brief/ 

Q. In which of your supplemental briefs the first or the second 
of them? A. I cannot recall without refreshing my memory by 
examining them. 

Q. You made no such claim in your first brief, I understand. 

Mr. Archer: I submit that we look at the brief and see. 

A. I think not. 

Q. Who prepared your first supplemental brief? A. I, myself. 

Q. \Y ho prepared the original brief? A. I prepared one 
d8 original brief and Mr. Lipscomb prepared an additional brief, 
which was filed simultaneously. 

Q. Do you remember when the administrator of the estate of Levi 
Maish first set up this claim that there was no partnership between 
you and his intestate? A. I think that position was taken in the 
examination of Mr. May. 

Q. By whom was that examination conducted? A. I cannot recall. 
I think Mr. Yaile—it is part of the record in the Court of Claims. 

Mr. Patrick : I do not care to ask any questions now. 

Mr. Poe : That is all I care to ask at this time. 

At this point an adjournment was taken to meet at same place at 
three o’clock. Mondav afternoon, .Tanuarv 25th, 1909. 

‘ HUGH II. GORDON. 


Subscribed and sworn to before me this 17th day of February, 
1909. 


JNO. LOUIS SMITH, Examiner. 


Parties met pursuant to adjournment, Monday, January 25th. 
1909, at office of L. A. Pradt, Esq., Ilibbs, Building. 

Present: Charles Poe, Esq., Solicitor for the Complainants; Louis 

A. Pradt, Esq., Solicitor for Defendant Miller, Administrator; James 

B. Archer, Jr., Esq., Solicitor for Defendant Gordon; George H. 
Patrick, Esq., Solicitor for Frederick Robertson; the witness and the 
examiner. 


09 Heber J. May, a witness of lawful age. being first duly 

sworn was examined and testified as follows: 

Direct examination. 

By Mr. Pradt: 

Q. You are a practicing attorney in the city of Washington? A. 
I am. 

Q. Are you one of the attorneys of the defendant in these actions 
of Benjamin Miller, Administrator? A. I am. 
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• Were you one of his attorneys in the prosecution of his claim 
ln n e t j Claims, against the Colville Indians? A. I was. 

'*■ After you came into that case as such attorney did you have 
any conversation with Mr. Daniel B. Henderson, who has already 
testified in this case on behalf of the complainant, the Indian Pro¬ 
tective Association regarding the claim of the said association, or 

any claim of Henderson himself against the Colville Indians’ A 
1 had. 

Q. You may state what Mr. Henderson told you at that time in 
that conversation? A. Mr. Henderson and I having been in a wav 
interested m these matters, of course, when we met we spoke about 
them. He came to my office several times about it, and on this 
special occasion I met him as I was going up F street, coming out 
Brentano's s * ore right at the entrance, and I stopped and 
7U shook hands with him. I said Mr. Henderson the Court has 
allowed us to intervene in the case of Butler and Vaile, and 
1 am sorry you did not continue to prosecute the petition of the 

ai lf Pr0tectlve Association instead of abandoning it. He said 
i lr. May, I had to sell it to Butler and Vaile on account of the 
necessities of my family. He said “Our children needed shoes.” 

Q. Did you have any subsequent conversation of a similar char¬ 
acter on the same matter with him ? A. No—I did not. 

Q. When you say “The court has allowed us” who do you mean? 
A - 1 m 1 ean Administrator, of Maish, and Gwydir Hall and 

Edwards, and I am inclined to think that at that time I had inter¬ 
vened also, but I am not sure of that. 

Q. Were you acquainted with this decedent of Miller, Maish, in 
his lifetime? A. Yes, for a long time. 

Q. When did you first get acquainted with him? A. That I could 
hardly sav I have known him a long time, and he moved down into 
the Washington Loan and Trust Building and had an office adjoin¬ 
ing mine in that building. 

Q. About what time? A. I could not give the exact date of these 
things. 

Q. With reference to the Maish and Gordon contract with the 
Colville Indians? A. They had a typewriter in there, and were at 
work preparing that contract because they frequently came into 
show me parts of it and ask my opinion about it—both Mr. Gordon 
and Mr. Maish. 

71 Q. Where was Mr. Gordon's office at that time? A. He was 

in that office with Maish and although I did not know that 
it was his office, but he was there every day. 

Q. After the contract was completed and signed where did Mr. 
Maish have his office? A. Well, I will explain that to you in this 
way. Before that contract was signed and completed Mr. Maish and 
I had—he had a certain piece of business and wanted me to join 
him and I told him I would. I rented a larger office with two rooms 
in the comer of the building and took the lease myself for the 
office in my own name, and Mr. Maish came in there with me, and 
there they continued this work upon the Colville contract, and it 
was in that office that it was finally approved by the Commissioner 
of Indian Affairs and the Secretary of the Interior. 
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, ?; . Aft ® r that where did Mr - Maish have his office? A. He never 
had his office anywhere else—he was taken with a stroke of apoplexy. 

Q. Did Mr Gordon have his office there? A. Mr. Gordon used 
to come in and out of there very frequently, and they talked over 
this Indian contract—he may have had a desk there a little while 
but it never was his office as you talk about a man’s office. 

Q. Did he have any arrangement with you such as Maish? A. 
70 ^ope* Maish paid half the rent and I paid the company. 

72 Q Do you know whether or not at that time Maish ‘and 

Gordon were law partners, or co-partners at all. A. I can 
say this there was never any intimation to me that they were part¬ 
ners—they never held themselves out to me as partners 

Mr. Poe: I object to this as merely the witness’ opinion as to 
holding out. 

Mr. Archer: That is a matter of fact. 

Q. Do you know of their being engaged in any other business 
together except this contract? A. They were not to my knowledge. 

Mr. Pradt: That is all. 

Cross-exam i n ation. 


By Mr. Poe: 

Q. Mr. May, did you ever see the stationery of Maish and Gor¬ 
don, or the letter head with “Maish & Gordon” upon it? A. I never 
saw. nnj in the office, and I think all the letter heads T saw Mr. 
Maish use w’ere his own. 

Q. You never saw any in that office? A. No. 

Q At any time did you see any with “Maish and Gordon”? A. 
T never did. 

Q. When von spoke of this transaction you mean some time in 

a > * 1 u n ^, or July, 1894?’ A. Well, it was while 
that contract was being prepared, of course. T did not keep any 
account and could not recall the date. 

78 Q. Whatever the date of the contract is that is the date 

to which you refer? A. Yes, I have been in that building 
about twenty five years in different offices. 

Q. I believe you entered into a contract with Maish and Gordon 
about this Colville agreement of theirs? A. I did. 

Q. You also entered into a contract with Henderson and Adams 
in reference to it, didn’t you? A. I do not think T did with Hender- 
son I ma\ have done so. T did with Adams—T made* an assign - 
ment to Adams. 

Q- Didn t jou make two assignments? A. I do not recollect two, 
but the contract will show* whether it is so or not, 

Q. Look at the paper which I now hand vou, and which ha'** 
heretofore been marked Exhibit D. B. H. No. 2, accompanvimr the 
testimony of D. B. Henderson in Equity cause No. 28001 ? 

Mr. Archer. I object to this as not being proper cross-examina- 
lon and not responsive to the examination in chief, and as abso¬ 
lutely immaterial to the questions involved here. 
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Q. Say whether you identify that paper as a paper to which you 

were a party? A. It is a paper to which my name appears as a 
party. 

Q. Is that your signature? (Indicating.) A. That is my signa¬ 
ture. 

~4 Q- It purports to be a contract between you, Daniel B. 

Hend erson and Richard C. Adams as to your interest under 
Mr. Gordon s contract? A. It speaks for itself, I haven’t read it. 

Mr. Archer: I object to it in so far as it contains any recitals re¬ 
garding Mr. Gordon’s ca«e, he not being a party to it. 

Mr. Poe: I desire to file with Mr. Mav’s deposition the paper in 
question and have it marked “Exhibit II.'J. M. No. 1.” 

Mr. Archer: For what purpose? 

Mr. Poe: For the purpose of identification. 

Mr. Archer: I object-—it does not appear to have anv relevancv 
to any examination in chief. 

Q. Do you remember whether you had a contract with Hugh II. 
Gordon, and Daniel B. Henderson for an interest in the Colville 
agreement? 

Mr. Archer: I object if it was in writing. 

Q. Bearing date sometime in the month of Januarv, 1901? A. 
I had a contract with them—I do not recall the date/ 

Q* -^nd you also remember having a contract, I believe, of the 
drd of September, 1901, with Richard C. Adams, by which you as¬ 
signed your interest? A. I assigned it—I made an assignment to 
Richard C. Adams, but do not recollect the date. 

Q. If the date of that assignment to Richard C. Adams be cor¬ 
rectly stated as 3rd of December, 1901, I will ask you whether your 
conversation with Daniel B. Henderson which you have 
75 given us in your testimony in chief as having occurred on F 
street, near Brentano’s store occurred prior or subsequent to 
the execution of that assignment by you? A. Subsequent. 

Q. About how much subsequent? A. You would have to make 
a calculation from the date of that contract if it be accurate up to 
the time this case of Butler was intervening—sometime during the 
last summer. These petitioners were or had been allowed to inter¬ 
vene in the Butler case in the Court of Claims. 

Q. Sometime in the year 1907? A. It was about that time, be¬ 
cause that was the object of my calling attention to the intervention. 

Q. I understood you to say that you at that time had assigned your 
interest to Richard C. Adams,—prior to that? A. "Well, the assign¬ 
ment there shows—I made that assignment. 

Q. Do you know as a matter of fact, without reference to anv 
writing or memo that your assignment to Richard C. Adams was 
prior to the conversation you had with Henderson? A. Why of 
course, it was—years before. 

Q. The only interest you have in this fund Mr. Mav, exclusive 
of that referred to in the intervening petition was that which vou 
had under your contract with Mr. Gordon originally—Gordon and 
Henderson? A. T cannot say that, because I had done a great 
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ileal of work for these people before I entered into any con- 

76 tract at all. 

Q. Who do you mean when vou speak of these people? 
A. Why Gordon and Maish. 

Mr. Pradt: At this time 1 ask Mr. Poe if he is making the wit¬ 
ness his own witness. 

Mr. Poe: I have no objection to having him so considered, and 
vou can cross examine him if vou desire. 

i _ f 

Mr. Poe: I offer the following papers which have been filed in 
Equity No. 28001, being “Exhibits D. B. H. Nos. 1. 2 and 3.” 
(Filed herewith by Examiner.') 

Mr. Poe: That is all. 

Cross-examination. 

By Mr. Patrick: 

Q. You were awarded about three thousand dollars in the Court 
of Claims? A. I was. 

Q. And Mr. Henderson $5,000? A. Yes, sir. 

Q. Have those amounts been paid respectively to you and Hender¬ 
son, or to your assignees? A. I cannot speak for Sir. Henderson— 
mine was paid to receivers in my case. 

Q. It has been paid. A. Yes. bv the Treasury Department, and 
upon settlement I got niv proportion of it as agreed upon. 

Q. The receivers have distributed? A. They have to me at 
least. 

77 Q. Who were the receivers? A. The receivers were Ben¬ 
jamin S. Minor and Creed M. Fulton, in Equity No. 28001. 

Q. You do not know* about Henderson, wrhether he" was paid or 
not? A. I do not know any further than I heard him testify he 
had been—when he was on the witness stand, that is all I have heard 
about it. 

Mr. Poe: You do not know whether Butler and Vaile’s $30.- 
000.00 has been paid? A. No, T do not know’ anything about it. 

Mr. Patrick : That is all. 

Thereupon witness was excused. 

HEBER J. MAY, 

By JNO. L. SMITH, Examiner. 

Bv Consent : 

%/ 


Examiner in Chancery. 


Louis A. Pradt, one of the intervening petitioners, was first duly 
sw T orn and testified as follows: 

Mr. Pradt: I became associated as attorney for the defendant in 
this action, Benjamin Miller. Administrator, with Mr. May, the 
witness who has just testified, in December, 1907, and the following 
spring after the intervening petitions of various parties had been 
filed and passed upon by the Court of Claims, and the attorneys 
were about to carry the case into the Court of Claims, I think it was 
in March, 1908, I had an interview with Mr. Daniel B. Henderson 
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with a view to seeing what action he would take in the way 
78 of combining with all the claimants except Butler and Vaile, 
and against the contention of Butler and Vaile, and at that 
interview, which was in his office in the Bond Building he told me 
that he had sold and assigned his claim for services for the Colville 
Indians to Butler and Vaile; that they had paid him cash, and my 
recollection is he mentioned several thousand dollars, and that as 
I remember they were to pay him something more, and that he had 
done it because his circumstances compelled him to do it.—his 
financial circumstances. 

Mr. Pradt : That is all. 

Cross-examination. 

By Mr. Poe: 

Q. Do you remember the exact language used to you in that con¬ 
versation, Mr. Poef A. Not the exact language. 

Q. Ihd Mr. Henderson say to you that he had sold and assigned 
his claim to Butler and Vaile? A. Yes—his claim for services 
rendered by him for the Colville Indians. 

(cj. He did not pretend in that conversation to have sold and 
assigned the interest of Richard C. Adams? A. No, he mentioned 
the claim of no one but himself. 

Q. Did he mention the Indian Protective Association? A. No, 
sir. 

<9 Q. Did you know, at that time, that the Indian Pro¬ 

tective Association had a claim against this fund? A. Well, 
that they were asserting a claim? 

Q. Yes? A. I do not remember exactly whether I did or not. 

Q. But you are sure that Mr. Henderson did not refer when he 
said he had sold his claim either to the claim of Richard C. Adams 
or the claim of the Indian Protective Association? A. No. 

Mr. Poe: That is all. 

Thereupon witness was excused. 

LOUIS A. PRADT, 

By JNO. L. SMITH, 

By Consent of Counsel. 

Mr. Pradt : Now Gentlemen, with your permission we will pro¬ 
ceed with the intervening petition of May and Pradt, in Equity 
Nos. 28005, 28000, consolidated. 

It is stipulated and agreed between counsel for the respective 
parties that the depositions following shall be read and considered 
in any of the cases pending in which they are relevant, subject to 
the other objections which may be urged. 


INDIAN PROTECTIVE ASSOCIATION VS. 

Io H-b May, being recalled, was examined and testified as fol- 

Direct examination. 

By Mr. Pradt: 

on 7?? are °, n l of J*L e interveni ng petitioners in this peti- 

80 tion of May and Pradt? A. I am. ^ 

Q. Is that the fee agreement that is set out in that inter- 
\ening petition. (Handing witness paper.) A. Yes 

A. It does. tlle interVening P etltl0n contain a correct copy of this? 

Q. At the time that this agreement was made with Beni Miller 
Admmutator, you were the one who made the agreement wereyou? 

Q. State what agreement you had with him at the time as to the 
manner m which and the fund out of which tliil continge.U fee 

be W* A ' 11 ' vas *? be P aid out of any judgment or award 

vJtSS&tZ , ,nd v ' ik ““ <■» 

m^^ce^rth^OT^Si attorneys in thVmattef of S 
claim by which there was any personal liability assumed on the 
part of Benjamin Miller Administrator? A. There was not On 

me C nt 0 ary hC *“ d ex P hc,,lv he would not make any such agree? 

Mr. Poe : I object to any statements as to what he would do 

.. M P« AI)T: 1 offer in evidence the contract which is attached’to 
me petition. 

81 Q- Aft «'. ,ho cmployincnt of yourself and Mr. Pradt 
through this agreement of Mr. Miller to prosecute that claim 
state whether or not Butler and Yaile co-operated with us in the 
prosecution of that claim ? A. They did not 

. "„ hat ' h , d the y do? . A - They refused to do so and told me 
personally and wrote me letters to the effect that they would not 
recognize the claim which Miller represented in any form. 

rrx c ? ntest Ae intervening petition that we filed? A. 

They did by moving to dismiss it. 

Q. Did they at any time during the prosecution of the claim 
against the Colville Indians in the Court of Claims in anv wav 
recognize any claim for the services of Maish? A. They did not. 

Q. State whether or not it was through the prosecution of the 
claim of Benjamin Miller, administrator, as presented by these 
attorneys Messrs. May and Pradt that the award of six thousand 
dollars was made by the Court of Claims. usana 

Mr. Poe: Objected to. 

A. It was through them entirely. 

Q. And against the position of Butler and Vaile? A. All the 
time. 

Mr. Pradt: That is all. 
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Cross-examination. 

By Mr. Pradt: 

Q. Mr. May, at the time you entered into the contract with Ben- 
«9 / VIl fe as administrator of Levi Maish, deceased, on 

82 December /th, 1907, you were aware that you had assigned 

of Tflnnirv h iQm tereSt . yo ? had acquired under your contract 

hirnfilf • j 190 fu entere . d , lnto b y you With Hugh H. Gordon for 
t r the survlvi ug partner of Maish and Gordon, were 
• °u uot- A. I was not. Quite to the contrary—I had performed 
a great deal of service for Gordon and Maish long before that con¬ 
tract was entered into, or any contract, and that part of that claim 
submitted to the Court and for that they allowed me three thou¬ 
sand dollars as will be shown by the findings of fact. This was 
separate and apart from any assignment. 

Q. You did enter into a contract with Hugh H. Gordon, as sur- 
viving partner and also as an individual in January, 1901? 

Mr. Pradt : I object to that as not proper cross examination. 

A * 1 am willing to state just how that happened. I signed the 
contract if it is the contract which you refer to which has been put 
in evidence under these circumstances. Henderson had been to 
see me quite a number of times about this claim and finally we 
agreed upon the contract. lie prepared that contract, or somebody 
prepared it, and sent it to Air. Gordon. I never saw it after it was 
prepared until one day my son and myself were sitting in my 
office, and Air. Henderson came in with that contract and said “Air. 
Alav, this is substantially what we agreed upon about fees in this 
case, and I wish you would sign it.” I looked at that part 
88 of it and signed it and my own son signed as a witness. I 
did not know that Air. Henderson had put in some thin g 
about Mr. Gordon being the surviving partner, and did not take the 
time to read it. 

Q. You subsequently assigned your interest under that contract 
to Richard C. Adams? A. If that contract is there I prepared it. 

Q. You knew all that at the time the bill of complaint was filed, 
did you not? A. Know what? 

Q. That you had made this assignment? A. Why, of course. 

Q. Did you ever give any assistance to the Indian Protective 
Association in the prosecution of any claim on its behalf in the Court 
of Claims? A. No claim except this. 

Q. No claim of the Indian Protective Association 1 ? A In the 
Court of Claims. ‘ 

Q. Yes? A. No, sir. 

Q, Did you ever consult the Indian Protective Association, or 
Air. Daniel B. Henderson, or Air. Richard C. Adams, before you and 
Air. Pradt. took employment as attorneys or solicitors for Benj. S. 
Aliller in the prosecution of the Levi Maish claim in the Court of 
Claims? A. Upon what subject? 

Q. Upon any subject. A. Well, I met Richard C. Adams one day 
going down in the car and we were talking about the claim He said 
7—2096a 
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I he ha* no interest in it, that he and Henderson had not 

/ 84 gotten along and that he had turned the whole business over 

/ t° Mr* Henderson and he had no interest in it. Subsequent 

/ to that Mr. Henderson came to my office on several occasions and 
| talked about whether we had a right to intervene, and we were under 
the impression it was doubtful. Finally he came down and asked 
me if I would not stand in with him against Butler and Vaile, that 
he was going to fight them. He said if you won’t agree to testify 
until they come to time I won’t testify. The record shows he finally 
forced a settlement before he testified—I went up and testified. 

Q. Did you ever inform Mr. Henderson as representing the Indian 
Protective Association that you and Mr. Pradt had entered into a 
contract to represent Mr. Levi Maish? A. I could not say that. 
He knew I was representing the interest. I was in consultation with 
Mr. Miller before Mr. Pradt and I made that contract. I think I 
told him all the time I was representing Mr. Maish’s estate. I mav 
not have done so before. 

Q. 1 his was after you had sold and assigned to Mr. Richard C. 
Adams your interest under this contract with Gordon? A. All of 
this talk? 

Q- Yes? ^^ hy? course. I have stated to you that my claim 
in the Court of Claims was a separate claim from any assigned claim 
The Court found it was for services in 1904 and 1905. 

Q. When you entered into this contract with Benjamin S. Miller, 
did y°u know of the existence of the contract between Gordon and 
Maish, and R. D. Gwydir, Hall and Edwards? A. I would 
85 not be positive about that, but I do not think I did. 

Q. That contract was dated the loth of June, 1894? A 

Yes. 

Mr. Archer: I object to all this as being irresponsive to the direct 
examination and not material to any issue of this petition. 

i IT! 11 sa ' 1 not know anything about the contract, 

but 1 did know that Gwydir and Hall, from correspondence that had 
taken place in the office that they had w’orked getting signers to this 
Indian contract. 

Q. Did you know at that time that they had an assignment from 
lordon and Maish to two fifteenths of anv amount Gordon and 
Alaisn might ultimately recover under this contract. 

Mr. Archer: I object for the reasons above stated, and for the 
further reason that it calls for a conclusion of the witness as to the 
effect of an agreement between the witness and Gwydir and Hall 
and that the contract is the best evidence of any such bargain. 

Mr. Poe (continuing): And the decree of the Court? A I can 
safely sav I had no knowledge of the contract and never had seen 
it. After the case got into the Court and matters got into contro¬ 
versy and I think that was the first time I knew of it, Mr. Stocks- 
lager brought it there and discussed it with me. I think that was 
the first time I ever saw it. I will say, I think there was some kind 
of a draft of a contract among the papers. 
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S6 Mr. Archer: I move to strike that out for the same rea¬ 
sons, and because it is hearsay. 

Mr. Poe: It is conversation with the claimant and another wit¬ 
ness. 

Q. W as that prior or subsequent to the 7th of December, 1907? 
A. That I could not say. 

Q. I wish you woula refresh your recollection and say whether? 
A. I could not. These casual conversations took place with Mr. 
Stockslager and myself, and I would not undertake to fix it. 

Q- Was it prior to your association with Mr. Pradt in the matter? 
A. W ell, I had a conversation both prior to and afterwards. 

Q. Was the conversation in which he spoke of the contract be¬ 
tween Maish and Gordon and Gwvdir, Hall and Edwards prior or 
subsequent to your association with Mr. Pradt? A. That I could 
not say,—I think not. 

Q. You think it was subsequent? A. Yes. 

Q Did Mr. Stockslager have any interest in the matter except 
the representation of this claim? 

Mr. Pradt: Objected to as not resfxmsive to the examination in 
chief and as immaterial. 

A. That is the only claim he ever spoke to me about. 

Q. As a matter of fact don’t you know that is the only claim he 
represented in the Court of Claims? A. Well, I* might say 

87 that from the record I judge that would be all, and from 
what he said to me. 

Witness: I want to correct one statement there, I said that his 
talking to me about this contract was subsequent to the interven¬ 
tion—I rather think it w T as before that. 

Q. Before the intervention in the Court of Claims of the Gwydir 
people? A. I would not fix it positively about that, because he came 
to my office and talked about the preparation of his petition of inter¬ 
vention and about proceeding—we had several conversations about 
this. There was at that time no controversy between us. 

Q. Do you claim your lien solely under the terms and provisions 
of your contracts of December 7th, with Benjamin Miller or in any 
other w r ay? A. Well, we claim it, or I do at least claim it under 
that contract and the terms of it, upon the grounds that it suffi¬ 
ciently brings it within the law as to liens. 

Q. I ask you whether you claim it solely under that contract or 
under any other employment? A. Under no other employment. 

Mr. Poe: That is all. 

Redirect examination. 

By Mr. Pradt : 

Q. Mr. Stockslagef was the attorney who represented Gwydir, 
Hall and Edw r ards in the Court of Claims, was he not? A. 

88 Yes. 

Q. And Mr. Henderson represented the Indian Protective 
Association? A. Yes, he had filed an intervening petition there for 
them. 
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Q. Now, did both of these attorneys for those two parties know 
of the employment or at least the appearance of May and Pradt as 
attorneys for Miller, Administrator, in that case, and did they know 

about the prosecution of the claim of Miller in that case by those 
attorneys? J 

Mr. Poe: Objected to as immaterial. 

A. At first they knew all about my employment bv Miller, and 
the intention to prosecute the claim by me, and subsequently I am 

sure they knew through my office that you had been associated 
with me. 

Q. Didn t they both appear in Court at the time 1 took part in the 
argument of the case—the presentation of it? A. They did. 

Q. Did they in any way assist these attorneys in the matter of the 
recovery of that award? A. They did not. 

Mr. Pradt: That is all. 

Mr. Poe: That is all. 

Mr. Patrick : No questions. 

Whereupon the witness was excused. 

HEBER J. MAY. 

By JNO. L. SMITH. 

By Con sent of Counsel. 

89 Opinion. 

Filed July 13, 1909. 

In the Supreme Court of the District of Columbia. 

No. 28000. Equity. 

Indian Protective Association, Complainant. 

v. 

Charles H. Treat, Treasurer, et al., Defendants. 

No. 28001. Equity. 

Indian Protective Association, Complainant. 

v. 

Charles H. Treat, Treasurer, etc., et al. and Heber .1 May 

Defendants. 

No. 28005. Equity. 

Richard D. Gwydir et al., Complainants, 

v. 

Charles H. Treat, Treasurer, et al., Defendants. 

No. 28006. Equity. 

Frederick C. Robertson, Complainant. 

v. 

Hugh H. Gordon et al., Defendants. 

The above entitled cause* were brought by the respective com¬ 
plainants for the purpose of enforcing alleged liens against certain 
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moneys in the Treasury of the United States, payable to the defend- 
t 11 \ S f Gordon, Benjamin Miller, administrator, and Heber 

J. May , and the said causes were consolidated, and have been heard 
together. 


^ ^ he cause of the Indian Protective Association against 

Treat et al., No. 28,001, seems to have been adjusted, for it 
is not insisted upon by counsel in the final hearing; and it is stated 
that the money sought to be impressed with a lien in favor of the 
complainant in that suit, has been drawn from the Treasury by the 
defendant Heber J. May, and all claims in regard thereto settled 
In said Equity cause No. 28,000, the Indian Protective Associa- 
recover a portion of the funds which were awarded by 
the Court of Claims to the defendant Hugh H. Gordon, and the 
defendant Miller, administrator of Levi Maish, deceased, said Asso¬ 
ciation claiming as assignee of one Richard C. Adams, the said 
Adams having received an assignment from said Heber .T. May, and 
from one Daniel B. Henderson, of all their rights under a certain 

a n t 11 u ^ li 11* Gordon, dated January —. 

1901. 


The complainant in said cause No. 28,006 claims a one-half in¬ 
terest in the moneys awarded to the defendant Hugh H. Gordon by 
the Court of Claims, which he seeks to recover. The Treasurer of 
the United States has paid the money over to the receivers appointed 
by this court, who have in their custody $22,000, being $14,000 
awarded to said Gordon, $6,000 to said Miller, and $2,000 to said 
Robertson, he having voluntarily brought the $2,000 into this court 
to be added to the $14,000 awarded to Gordon, and he claims $8,000 
out of the sum thus made. 

Richard D. Gwydir, et al., complainants in No. 28,005 Equity, 
are claiming six forty-fifths of the total amounts awarded to 
91 said Gordon and said Maish, their claim being under a con¬ 
tract dated June 15, 1894, made with said Gordon and Levi 
Maish, and which was for services rendered by said complainants in 
connection with said Gordon and Miller in securing the Indian con¬ 
tract referred to in these proceedings as the Maish and Gordon con¬ 
tract, and which was dated May 12, 1894, was duly approved by the 
Secretary of the Interior and the Commissioner of Indian Affairs, 
and which expired by its own terms on July 25, 1904. 

The controversy raised by these various proceedings is over the 
distribution of the said $22,000, formerly in the Treasury of the 
United States, but now in the custody of this court through the re¬ 
ceivers. 


The funds were awarded to the various parties by the Court of 
Claims, under the act of June 21, 1906, (34 Statutes-at-Large, 377). 
All the parties now seeking relief in this court appeared in the Court 
of Claims in the proceeding instituted there by Butler and Vale, 
under the said act of Congress; and said Robertson was awarded 
$2,000 in his own right, said Daniel B. Henderson $5,000, and said 
Heber J. May, $3,000. 

The said corporation known as the Indian Protective Association, 
and the complainants in said Equity cause No. 28,005, received 
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nothing in the Court of Claims, because it was not shown that they 
had any contracts with the said Indians, or that they had rendered 
. any services for the said Indians. 

Before the order of consolidation was made herein, the case of 
Gwvdir, et al.. against Treat, et al., No. 28,005 Equity, was 
02 set down for hearing on the bill and answer, and the court 
heard the same, and reached a conclusion, which was stated 
in an opinion filed in the ease, and afterwards published in Yol. 36. 
Washington Law Reporter. 694. 

After considering the arguments of counsel, and the testimony 
taken and submitted, I am unable to reach any other conclusion 
in regard to the rights of the complainants in that cause; and for 
the reasons stated in said opinion. I adhere to the conclusion therein 
stated. 

As to the contentions herein on behalf of the Indian Protective 
Association, that it, as assignee of the contract made by Henderson 
and May, is entitled to enforce said contract here, my conclusion is 
adverse to the right of the complainant for several reasons. 

First, the contract with Henderson and May, made by Gordon, 
clearly contemplated a recovery under the Maish and Gordon con¬ 
tract, and none other, and no recovery in fact was made under that 
contract. 

Second, said Henderson and May were each awarded a sum sup¬ 
posed to represent the amount that their services were worth in be¬ 
half of said Indians in the Court of Claims, and therefore they had 
nothing further to assign to the Indian Protective Association, for 
their claims have been allowed and paid. 

There are other objections raised to the right of said Indian Pro¬ 
tective Association, one of which was strongly argued, to the effect 
that the Association itself was defunct as a corporation. Without 
passing upon that question, I am satisfied from my examination and 
consideration of the case, that the claim of the said Indian 
93 Protective Association, made in said Equity cause No. 28,000. 
must be denied. 

As before stated, the controversy made in said Equity cause No. 
28,001 has been in some way settled between the parties, and is not 
further contested. 

This leaves for consideration the rights of the complainant Fred¬ 
erick C. Robertson in Equity cause No. 28,006. This complainant 
not only appeared in the said cause in the Court of Claims, and asked 
for compensation, but was there awarded $2,000 as the full measure 
of his services in behalf of the said Indians. He now claims that he 
is entitled to $6,000 more out of the award to Hugh H. Gordon. 
That is to say, that he and said Gordon were to share equally in the 
fees that were to be received by them in said cause. His claim is 
made under a contract signed Mar. 28, 1906, as follows: 

“This agreement made between F. C. Robertson and Hugh H. 
Gordon, witnesseth, that they shall share equally in all monies ap¬ 
propriated by Congress, or allowed bv the Interior Department, 
which may accrue to said Gordon oi* said Robertson as attorney fee Q 
growing out of the rendition of services to the Colville tribe of 
Indians, whether allowed under the Maish-Gordon contract with said 
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iil’ to r eit r her n L°rtv er , 1 the0r ^ "• hatsoe ' cr ’ which iuterest * to 
made Both nurZ'l . . ater ln whose name such allowance is 
a n eo 0 !! „fS p h , erc ‘° *? mutually labor to secure such allow- 

Gwvdfr hv ^ 0 r ber SOn n share he agrees t0 compensate R. D. 
Q 4 , b * v a reasonable compensation. The fees to be di- 

Sded ':Z be id th RObe r n and 881(1 Gorda " “ ^reln 
after «eUlin- witho hor nA he net SU ^ accruin g to said Gordon, 
by said Gordon h aWorneys under contracts heretofore made 

F. C. ROBERTSON. 
HUGH H. GORDON.’’ 

This contract strictly construed would apply only to monevs that 

mtrn appropna, ® d bv Congress, or allowed by the Interior Depart¬ 
ment, to one or both of these parties; and does' not by its terms annlv 
tomonQ-. allowed by the Court of Claims for the actual value oTthe 
seniws of said attorneys. It was evidently made in contomdation 
a *"*• a PP ro pnation by Congress to the attorneys orandlow 

eontemphtec/lidffht P epartn,ei , ,t un . der a new contract which it was 
TI „1 ” T 1 ** recured, and approved by the Department 

The old contract, known as the Maish and Gordon contract Zd thZ 
expired, and the parties were negotiating to secure a new' contract 

pensatfon'^nrm KffT appropria ^ f ° r the ' r co “ 

energies’ ' end each of thel11 agreed to devote his 

I am disposed to believe from the testimonv, and from the record 

the Conr 'of rn 8md partl | s cont fmplated the necessity of going to 
the Court of Claims, and filing their claims for services on a onan 

Sed ne and that' theff SUCl /i a jarisdictiona l act as was afterwards 
passed, and that therefore the contention of this complainant to 

denied 6 * 111 * ' " Uh Gordon in the award of that courh should be 

It is ''burned by counsel for the administrator of Maish that thev 
or should be allowed their commission as per contract with the 

said MiiW ^n tb P °f< the , "Vt . a,nou " t of ^ (i - 000 awarded to 
, i i n the Court of Claims; and that the same should 

ward? 'm l'rZr T per( '7] ta ( Re thereof being paid to Gwvdir, Ed- 
a d., and Hall. I am unable to agree with this contention because 

portion of the fee which is to be paid to Miller, counse^represe^tiZ 
Miller in the Court of Claims would only be entitled to their com? 
mission upon the net amount received by their client. I think their 
claims m this respect must therefore be denied. k 

The result of these conclusions is, that all the claims of the com 
plainants, except those of Gwvdir, Edwards and Hall, in No. 28 005 
E(p "^' „ nl > ,?t b° d emed; and the claims of said Gwvdir. Edwards 

Zli 1 ” !i° a io"onn d R °bertson will of course be allowed to 
withdraw the $2,000 which he has paid to the receivers less ill 
proper charges against the same, if anv. 1 

JOB BARNARD, Justice. 
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96 Decree Dismissing Bill of Complaint. 

Filed Jul- 15, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 28000. 

Indian Protective Association, a Corporation, Complainant, 

vs. 

Hugh H. Gordon et al., Defendants. 

This cause coming on to be heard upon the pleadings and proofs 
herein was fully argued by counsel and duly submitted to the court 
and considered: Whereupon, it is this 15th day of July, 1909, by 
the court adjudged, ordered and decreed that the bill of complaint 
of the complainant corporation be and the same is hereby dismissed, 
and the injunction herein dissolved. 

It is further adjudged, ordered and decreed that the defendants 
recover of the complainant the costs of suit herein to be taxed by 
the clerk and that the defendants have execution thereof as at law. 

By the Court: 

JOB BARNARD, Justice. 

From the above decree the complainant appeals in open court, 
and the penalty of the bond to operate as a supersedeas is hereby 
fixed at One thousand dollars, or if for costs only $100, or a deposit 
of that sum in the registry of the Court. 

JOB BARNARD, Justice. 


97 Bond for Appeal to Court of Appeals. 

Filed Aug. 3, 1909. 

In the Supreme Court of the District of Columbia. 

No. 28000. In Equity. 

Indian Protective Association, Complainant, 

vs. 

Charles H. Treat, Treas., etc.; Hugh H. Gordon, and Benjamin 
Miller, Adm’r of Estate of Levi Maish, Deceased. 

Know all men bv these presents. That we, Indian Protective Asso¬ 
ciation, a corporation, as principal, and The Title Guaranty and 
Surety Company, as surety, are held and firmly bound unto the 
above named Hugh H. Gordon and Benjamin Miller, Administrator 
of the Estate of Levi Maish, deceased in the full sum of One hun¬ 
dred dollars to be paid to the said Hugh H. Gordon and Benjamin 
Miller Administrator of the Estate of Levi Maish, deceased execu- 
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tors administrators, successors, or assigns. To which payment, 
well and truly to be made, we bind ourselves, and each of us, jointly 
and severally, and our and each of our heirs, executors, adminis- 
trators, successors, and assigns, firmly bv these presents. Sealed 
with our Seals, and dated this 31st day of July, in the year of our 
bora one thousand nine hundred and nine. 

Whereas, the above named Indian Protective Association has 
no prosecuted an appeal to the Court of Appeals of the District of 

38 Columbia, to reverse the Decree rendered in the above suit 

by the said Supreme Court of the District of Columbia: 

Now, therefore, the condition of this obligation is such, That if 
the above-named Indian Protective Association shall prosecute its 
said appeal to effect, and answer all costs if — shall fail to make 
good its plea, then this obligation shall be void; otherwise, the 
same shall be and remain in full force and virtue. 

Sealed and delivered in presence of— 

INDIAN PROTECTIVE ASSO¬ 
CIATION, 

[seal.] By JOHN MORTON, Vice-President. 

Attest: 

DAN’L B. HENDERSON, Secretary. 


0. K. 

J. B. ARCHER. 


THE TITLE GUARANTY AND 
SURETY CO., 

By WILLIS C. PARKER, [seal.] 

Attorney in Fact. 


Approved the 3d day of August, 1909. 

ASHLEY M. GOULD, 

Justice S. C. D. C. 


99 Complainant's Designation of Record on Appeal. 

Filed Sep. 7, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. Nos. 28000, 28005, 28006, Consolidated. 

Indian Protective Association, a Corporation, Complainant, 

vs. 

Charles H. Treat, Treasurer, etc.; Hugh H. Gordon, and Benja¬ 
min Miller, Administrator of Levi Maish, Deceased, Defendants. 

• 

The Clerk will please prepare the record in this cause for appeal 
to the Court of Appeals as follows: 

1. Bill of Complaint filed August 24, 1908. 

8—2096a 
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October 1 T 6 1908 Ilugh H Gordl,n to tIie of Complaint filed 

3. Answer of Benjamin Miller, Administrator, etc., to the Bill 
of Complaint filed October 5, 1908. 

4. Joinder of Issue, filed October 17. 1908. 

Order consolidating this cause with Equity Nos. 28001, 28005 
and -8000 appointing Receivers and dismissing bill against Charles 
o 1908 ^ 1 rea ‘* urcr > etc > file d in Equity Cause No. 28005 November 

v 6 ‘ 0 ?nR- sit |?V S for C0ln I ,lain »nt and exhibits thereto filed in Equity 
No. 2800o, February 24, 1909. J 

^ e Po>itions for defendants (the exhibits thereto being the same 
as the exhibits to depositions for the complainant) filed in Equity 
No. 28005, February 19, 1909. * 

100 13 8 1909 ini ° n ° f th ° C0UFt? filed in Equity No - 2800 ^>» July 

9. Final decree filed July 15, 1909. 

10. Memorandum of bond filed August 3, 1909. 

11. This designation. 

CHARLES POE. 

BERRY & MINOR, 

Solicitors for Complainant. 

tember 1 °1909 ^ a ^° ve acknowledged this 3d day of Sep- 

ANDREW LIPSCOMB, 

Solicitor for Hugh H. Gordon. 
JAMES B. ARCHER, Jr., 
Solicitor for Hugh H. Gordon. 

H. J. MAY, 

Solicitor for Benjamin Miller , Administrator, etc. 
Memorandum. 

September 17, 1909.—Time to file Transcript on Appeal of Indian 
Protectne Association extended from time to time to and includ¬ 
ing December 1st, 1909. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

r ?• J ? hn ? Young Clerk of the Supreme Court of the District of 
m k certify the foregoing pages numbered from 1 to 

100, both inclusive, to be a true and correct transcript of the record 
lr ect'<? n f °. f ^unsel herein filed, cony of which is made 
part of this transcript, in Equity Cause .No. 28000 wherein Indian 
Protective Association is Complainant and Hueh H. Gordon, et al. 

said Court 8ntS 88 ^ SamC remains upon the files an d of record in 
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[ “ t f li '" on >' «l»ereof, I hereunto subscribe iny name and affix 

hi . qn i 1 " a rx? Urt a ,‘ the , aty of Washington, in said District, 
this. 30tn day of November, A. D. 1909. 

[Seal Supreme Court of the District of Columbia. J 

JOHN R. YOUNG, Clerk. 


onoc d0r f d v° n c ?, ver: district of Columbia Supreme Court. No. 
-oat). Indian Protective Association, appellant, vs. Hugh H. 

DoHonet al. Court of Appeals, District of Columbia. Filed Nov. 
JO. 1909. Henry W. Hodges, clerk. 



